SUM-100

SUMMONS

FOR COURT USE ONLY
(SOLO PARA USO DE LA CORTE)

(CITACION JUDICIAL)
NOTICE TO DEFENDANT:
(AVISO AL DEMANDADO):

SEE: Additional Parties Attachment Form Attached
YOU ARE BEING SUED BY PLAINTIFF:
(LO ESTÁ DEMANDANDO EL DEMANDANTE):

Joseph A. Miner, Trustee of JM Trust
NOTICE! You have been sued. The court may decide against you without your being heard unless you respond within 30 days. Read the information
below.
You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a copy
served on the plaintiff. A letter or phone call will not protect you. Your written response must be in proper legal form if you want the court to hear your
case. There may be a court form that you can use for your response. You can find these court forms and more information at the California Courts
Online Self-Help Center (www.courtinfo.ca.gov/selfhelp), your county law library, or the courthouse nearest you. If you cannot pay the filing fee, ask
the court clerk for a fee waiver form. If you do not file your response on time, you may lose the case by default, and your wages, money, and property
may be taken without further warning from the court.
There are other legal requirements. You may want to call an attorney right away. If you do not know an attorney, you may want to call an attorney
referral service. If you cannot afford an attorney, you may be eligible for free legal services from a nonprofit legal services program. You can locate
these nonprofit groups at the California Legal Services Web site (www.lawhelpcalifornia.org), the California Courts Online Self-Help Center
(www.courtinfo.ca.gov/selfhelp), or by contacting your local court or county bar association. NOTE: The court has a statutory lien for waived fees and
costs on any settlement or arbitration award of $10,000 or more in a civil case. The court's lien must be paid before the court will dismiss the case.
¡AVISO! Lo han demandado. Si no responde dentro de 30 días, la corte puede decidir en su contra sin escuchar su versión. Lea la información a
continuación.
Tiene 30 DÍAS DE CALENDARIO después de que le entreguen esta citación y papeles legales para presentar una respuesta por escrito en esta
corte y hacer que se entregue una copia al demandante. Una carta o una llamada telefónica no lo protegen. Su respuesta por escrito tiene que estar
en formato legal correcto si desea que procesen su caso en la corte. Es posible que haya un formulario que usted pueda usar para su respuesta.
Puede encontrar estos formularios de la corte y más información en el Centro de Ayuda de las Cortes de California (www.sucorte.ca.gov), en la
biblioteca de leyes de su condado o en la corte que le quede más cerca. Si no puede pagar la cuota de presentación, pida al secretario de la corte
que le dé un formulario de exención de pago de cuotas. Si no presenta su respuesta a tiempo, puede perder el caso por incumplimiento y la corte le
podrá quitar su sueldo, dinero y bienes sin más advertencia.
Hay otros requisitos legales. Es recomendable que llame a un abogado inmediatamente. Si no conoce a un abogado, puede llamar a un servicio de
remisión a abogados. Si no puede pagar a un abogado, es posible que cumpla con los requisitos para obtener servicios legales gratuitos de un
programa de servicios legales sin fines de lucro. Puede encontrar estos grupos sin fines de lucro en el sitio web de California Legal Services,
(www.lawhelpcalifornia.org), en el Centro de Ayuda de las Cortes de California, (www.sucorte.ca.gov) o poniéndose en contacto con la corte o el
colegio de abogados locales. AVISO: Por ley, la corte tiene derecho a reclamar las cuotas y los costos exentos por imponer un gravamen sobre
cualquier recuperación de $10,000 ó más de valor recibida mediante un acuerdo o una concesión de arbitraje en un caso de derecho civil. Tiene que
pagar el gravamen de la corte antes de que la corte pueda desechar el caso.

The name and address of the court is:
(El nombre y dirección de la corte es):

CASE NUMBER:
(Número del Caso):

The name, address, and telephone number of plaintiff's attorney, or plaintiff without an attorney, is:
(El nombre, la dirección y el número de teléfono del abogado del demandante, o del demandante que no tiene abogado, es):

DATE:
Clerk, by
(Fecha)
(Secretario)
(For proof of service of this summons, use Proof of Service of Summons (form POS-010).)
(Para prueba de entrega de esta citatión use el formulario Proof of Service of Summons, (POS-010)).
NOTICE TO THE PERSON SERVED: You are served
[SEAL]
1.
as an individual defendant.
2.
as the person sued under the fictitious name of (specify):

3.

on behalf of (specify):
under:

4.

, Deputy
(Adjunto)

CCP 416.10 (corporation)
CCP 416.20 (defunct corporation)
CCP 416.40 (association or partnership)

CCP 416.60 (minor)
CCP 416.70 (conservatee)
CCP 416.90 (authorized person)

other (specify):
by personal delivery on (date):
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SUMMONS

Code of Civil Procedure §§ 412.20, 465
www.courtinfo.ca.gov

X
HUNTINGTON CONTINENTAL TOWN HOUSE ASSOCIATION, INC, a California non-profit mutual
benefit corporation,;
RUSTAN LAINE, in his capacity as President of Huntington Continental;
MYRA KUCK, in her capacity as Treasurer of Huntington Continental;
KEYSTONE PACIFIC PROPERTY MANAGEMENT, INC., a California corporation.;
CAREY TREFF, in his capacity as President and CEO of Keystone;
ARTURO CHAYRA, an individual;
DIANN ROBERTSON, an individual;
RICHARD BARR, an individual; and DOES 1 to 50, Inclusive.

CM-010
ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, State Bar number, and address):

TELEPHONE NO.:

FOR COURT USE ONLY

FAX NO.:

ATTORNEY FOR (Name):

SUPERIOR COURT OF CALIFORNIA, COUNTY OF
STREET ADDRESS:
MAILING ADDRESS:
CITY AND ZIP CODE:
BRANCH NAME:

CASE NAME:

CIVIL CASE COVER SHEET

Complex Case Designation

CASE NUMBER:

Unlimited
(Amount
demanded
exceeds $25,000)

Limited
Counter
Joinder
(Amount
JUDGE:
demanded is
Filed with first appearance by defendant
DEPT:
$25,000 or less)
(Cal. Rules of Court, rule 3.402)
Items 1–6 below must be completed (see instructions on page 2).
1. Check one box below for the case type that best describes this case:
Contract

Auto Tort
Auto (22)
Uninsured motorist (46)
Other PI/PD/WD (Personal Injury/Property
Damage/Wrongful Death) Tort
Asbestos (04)
Product liability (24)
Medical malpractice (45)
Other PI/PD/WD (23)
Non-PI/PD/WD (Other) Tort

Breach of contract/warranty (06)

Provisionally Complex Civil Litigation
(Cal. Rules of Court, rules 3.400–3.403)

Rule 3.740 collections (09)

Antitrust/Trade regulation (03)

Other collections (09)

Construction defect (10)

Insurance coverage (18)

Mass tort (40)
Securities litigation (28)

Other contract (37)
Real Property
Eminent domain/Inverse
condemnation (14)
Wrongful eviction (33)

Environmental/Toxic tort (30)
Insurance coverage claims arising from the
above listed provisionally complex case
types (41)
Enforcement of Judgment

Other real property (26)
Business tort/unfair business practice (07)
Unlawful Detainer
Civil rights (08)
Commercial (31)
Defamation (13)

Enforcement of judgment (20)
Miscellaneous Civil Complaint

Fraud (16)

Residential (32)

RICO (27)

Intellectual property (19)

Drugs (38)

Other complaint (not specified above) (42)

Professional negligence (25)
Other non-PI/PD/WD tort (35)
Employment
Wrongful termination (36)
Other employment (15)

Judicial Review
Asset forfeiture (05)

Miscellaneous Civil Petition
Partnership and corporate governance (21)

Petition re: arbitration award (11)

Other petition (not specified above) (43)

Writ of mandate (02)
Other judicial review (39)

2. This case
is
is not
complex under rule 3.400 of the California Rules of Court. If the case is complex, mark the
factors requiring exceptional judicial management:
a.
Large number of separately represented parties
d.
Large number of witnesses
b.
Extensive motion practice raising difficult or novel
e.
Coordination with related actions pending in one or more courts
issues that will be time-consuming to resolve
in other counties, states, or countries, or in a federal court
c.
Substantial amount of documentary evidence
f.
Substantial postjudgment judicial supervision
3.
4.
5.
6.

Remedies sought (check all that apply): a.
monetary b.
nonmonetary; declaratory or injunctive relief
Number of causes of action (specify):
This case
is
is not a class action suit.
If there are any known related cases, file and serve a notice of related case. (You may use form CM-015.)

Date:

c.

punitive

// Joseph C. Rosenblit //

Joseph C. Rosenblit

(SIGNATURE OF PARTY OR ATTORNEY FOR PARTY)

(TYPE OR PRINT NAME)

NOTICE

• Plaintiff must file this cover sheet with the first paper filed in the action or proceeding (except small claims cases or cases filed
•
•
•

under the Probate Code, Family Code, or Welfare and Institutions Code). (Cal. Rules of Court, rule 3.220.) Failure to file may result
in sanctions.
File this cover sheet in addition to any cover sheet required by local court rule.
If this case is complex under rule 3.400 et seq. of the California Rules of Court, you must serve a copy of this cover sheet on all
other parties to the action or proceeding.
Unless this is a collections case under rule 3.740 or a complex case, this cover sheet will be used for statistical purposes only.

Form Adopted for Mandatory Use
Judicial Council of California
CM-010 [Rev. July 1, 2007]
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CIVIL CASE COVER SHEET

Cal. Rules of Court, rules 2.30, 3.220, 3.400–3.403, 3.740;
Cal. Standards of Judicial Administration, std. 3.10
www.courtinfo.ca.gov

INSTRUCTIONS ON HOW TO COMPLETE THE COVER SHEET

CM-010

To Plaintiffs and Others Filing First Papers. If you are filing a first paper (for example, a complaint) in a civil case, you must
complete and file, along with your first paper, the Civil Case Cover Sheet contained on page 1. This information will be used to compile
statistics about the types and numbers of cases filed. You must complete items 1 through 6 on the sheet. In item 1, you must check
one box for the case type that best describes the case. If the case fits both a general and a more specific type of case listed in item 1,
check the more specific one. If the case has multiple causes of action, check the box that best indicates the primary cause of action.
To assist you in completing the sheet, examples of the cases that belong under each case type in item 1 are provided below. A cover
sheet must be filed only with your initial paper. Failure to file a cover sheet with the first paper filed in a civil case may subject a party,
its counsel, or both to sanctions under rules 2.30 and 3.220 of the California Rules of Court.
To Parties in Rule 3.740 Collections Cases. A "collections case" under rule 3.740 is defined as an action for recovery of money
owed in a sum stated to be certain that is not more than $25,000, exclusive of interest and attorney's fees, arising from a transaction in
which property, services, or money was acquired on credit. A collections case does not include an action seeking the following: (1) tort
damages, (2) punitive damages, (3) recovery of real property, (4) recovery of personal property, or (5) a prejudgment writ of
attachment. The identification of a case as a rule 3.740 collections case on this form means that it will be exempt from the general
time-for-service requirements and case management rules, unless a defendant files a responsive pleading. A rule 3.740 collections
case will be subject to the requirements for service and obtaining a judgment in rule 3.740.
To Parties in Complex Cases. In complex cases only, parties must also use the Civil Case Cover Sheet to designate whether the
case is complex. If a plaintiff believes the case is complex under rule 3.400 of the California Rules of Court, this must be indicated by
completing the appropriate boxes in items 1 and 2. If a plaintiff designates a case as complex, the cover sheet must be served with the
complaint on all parties to the action. A defendant may file and serve no later than the time of its first appearance a joinder in the
plaintiff's designation, a counter-designation that the case is not complex, or, if the plaintiff has made no designation, a designation that
the case is complex.
Auto Tort
Auto (22)–Personal Injury/Property
Damage/Wrongful Death
Uninsured Motorist (46) (if the
case involves an uninsured
motorist claim subject to
arbitration, check this item
instead of Auto)
Other PI/PD/WD (Personal Injury/
Property Damage/Wrongful Death)
Tort
Asbestos (04)
Asbestos Property Damage
Asbestos Personal Injury/
Wrongful Death
Product Liability (not asbestos or
toxic/environmental) (24)
Medical Malpractice (45)
Medical Malpractice–
Physicians & Surgeons
Other Professional Health Care
Malpractice
Other PI/PD/WD (23)
Premises Liability (e.g., slip
and fall)
Intentional Bodily Injury/PD/WD
(e.g., assault, vandalism)
Intentional Infliction of
Emotional Distress
Negligent Infliction of
Emotional Distress
Other PI/PD/WD
Non-PI/PD/WD (Other) Tort
Business Tort/Unfair Business
Practice (07)
Civil Rights (e.g., discrimination,
false arrest) (not civil
harassment) (08)
Defamation (e.g., slander, libel)
(13)
Fraud (16)
Intellectual Property (19)
Professional Negligence (25)
Legal Malpractice
Other Professional Malpractice
(not medical or legal)
Other Non-PI/PD/WD Tort (35)
Employment
Wrongful Termination (36)
Other Employment (15)

CM-010 [Rev. July 1, 2007]

CASE TYPES AND EXAMPLES
Contract
Breach of Contract/Warranty (06)
Breach of Rental/Lease
Contract (not unlawful detainer
or wrongful eviction)
Contract/Warranty Breach–Seller
Plaintiff (not fraud or negligence)
Negligent Breach of Contract/
Warranty
Other Breach of Contract/Warranty
Collections (e.g., money owed, open
book accounts) (09)
Collection Case–Seller Plaintiff
Other Promissory Note/Collections
Case
Insurance Coverage (not provisionally
complex) (18)
Auto Subrogation
Other Coverage
Other Contract (37)
Contractual Fraud
Other Contract Dispute
Real Property
Eminent Domain/Inverse
Condemnation (14)
Wrongful Eviction (33)
Other Real Property (e.g., quiet title) (26)
Writ of Possession of Real Property
Mortgage Foreclosure
Quiet Title
Other Real Property (not eminent
domain, landlord/tenant, or
foreclosure)
Unlawful Detainer
Commercial (31)
Residential (32)
Drugs (38) (if the case involves illegal
drugs, check this item; otherwise,
report as Commercial or Residential)
Judicial Review
Asset Forfeiture (05)
Petition Re: Arbitration Award (11)
Writ of Mandate (02)
Writ–Administrative Mandamus
Writ–Mandamus on Limited Court
Case Matter
Writ–Other Limited Court Case
Review
Other Judicial Review (39)
Review of Health Officer Order
Notice of Appeal–Labor
Commissioner Appeals

CIVIL CASE COVER SHEET

Provisionally Complex Civil Litigation (Cal.
Rules of Court Rules 3.400–3.403)
Antitrust/Trade Regulation (03)
Construction Defect (10)
Claims Involving Mass Tort (40)
Securities Litigation (28)
Environmental/Toxic Tort (30)
Insurance Coverage Claims
(arising from provisionally complex
case type listed above) (41)
Enforcement of Judgment
Enforcement of Judgment (20)
Abstract of Judgment (Out of
County)
Confession of Judgment (nondomestic relations)
Sister State Judgment
Administrative Agency Award
(not unpaid taxes)
Petition/Certification of Entry of
Judgment on Unpaid Taxes
Other Enforcement of Judgment
Case
Miscellaneous Civil Complaint
RICO (27)
Other Complaint (not specified
above) (42)
Declaratory Relief Only
Injunctive Relief Only (nonharassment)
Mechanics Lien
Other Commercial Complaint
Case (non-tort/non-complex)
Other Civil Complaint
(non-tort/non-complex)
Miscellaneous Civil Petition
Partnership and Corporate
Governance (21)
Other Petition (not specified
above) (43)
Civil Harassment
Workplace Violence
Elder/Dependent Adult
Abuse
Election Contest
Petition for Name Change
Petition for Relief From Late
Claim
Other Civil Petition
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1
2
3
4
5
6

Joseph C. Rosenblit (Bar No. 131663)
LAW OFFICE OF JOSEPH C. ROSENBLIT
1370 N. Brea Blvd. Suite 235
Fullerton, CA 92835
877-475-7065
Attorney for Plaintiff;
Joseph A. Miner, Trustee of JM Trust

7
8

SUPERIOR COURT OF THE STATE OF CALIFORNIA

9
ORANGE COUNTY - CENTRAL JUSTICE CENTER

10
11

Joseph A. Miner, Trustee of JM Trust,

Case No.:

12

Plaintiffs,

Hon. Judge:
Department:

13

vs.

14

HUNTINGTON CONTINENTAL
TOWN HOUSE ASSOCIATION, INC, a
California non-profit mutual benefit
corporation, RUSTAN LAINE, in his
capacity as President of Huntington
Continental, MYRA KUCK, in her
capacity as Treasurer of Huntington
Continental, KEYSTONE PACIFIC
PROPERTY MANAGEMENT, INC., a
California corporation.; CAREY TREFF,
in his capacity as President and CEO of
Keystone, ARTURO CHAYRA, an
individual; DIANN ROBERTSON, an
individual; RICHARD BARR, an
individual; and DOES 1 to 50, Inclusive,

15
16
17
18
19
20
21
22
23

COMPLAINT FOR:
1. BREACH OF GOVERNING DOCUMENTS;
2. VIOLATIONS OF DAVIS STIRLING ACT;
3. UNFAIR BUSINESS PRACTICES;
4. VIOLATIONS DEBT COLLECTION ACT;
5. NEGLIGENCE;
6. PROFESSIONAL NEGLIGENCE;
7. ABUSE OF PROCESS;
8. INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS;
9. AIDING AND ABETTING.

Defendants.
Plaintiff, Joseph A. Miner, Trustee of JM Trust, an intervivos trust, (hereinafter

24

referred to as Plaintiff or Miner as context requires) brings this action against defendants

25

HUNTINGTON CONTINENTAL TOWN HOUSE ASSOCIATION, INC., a California

26

Corporation; RUSTAN LAINE, in his capacity as a Board member and President of Huntington

27
28

1

Complaint for Damages

1

Continental Town House Association, Inc.; MYRA KUCK, in her capacity as a Board member and

2

Treasurer of Huntington Continental Town House Association, Inc.; KEYSTONE PACIFIC

3

PROPERTY MANAGEMENT, INC., a California Corporation; CAREY TREFF, in his capacity as

4

President of Keystone Pacific Property Management, Inc.; ARTURO CHAYRA, an individual;

5

DIANN ROBERTSON, an individual; RICHARD BARR, an individual; (individually and

6

collectively, “Defendants”), and alleges, on information and belief (except as to those allegations

7

relating to Plaintiff himself, which are asserted on personal knowledge), as follows:

8
9
10

INTRODUCTION
1.

This action, filed by the Plaintiff, an owner of a separate interest located within

11

Huntington Continental Town House Association, arises from alleged violations of law and contract

12

committed by the homeowner association, members of the Board of Directors, various paid agents

13

who support the association, and certain Directors and Officers who control these entities.

14

2.

This is an action challenging the illegal and grossly unfair business practices of

15

defendant Huntington, it’s association manager Keystone, other agents who service the association,

16

and DOES 1-50. Plaintiff brings this action on his own behalf challenging the multiple violations of

17

law and abusive debt collection practices. The collection practices and scheme are essentially to skirt

18
19
20
21
22
23
24
25
26
27
28

the required statutory protection and collection laws. Because damages are generally minor,
homeowners typically underfunded, either have no counsel, can not afford counsel or the threat of
attorney fees, Plaintiff claims his association, it’s management companies, and collection attorneys
routinely violate the law. Management companies are not generally considered debt collectors under
the law and are able to severely abuse the system as they have in Plaintiff’s experience.
3.

In Plaintiff’s case he attempted to pay his assessment debt in full, this was after being

defaulted on a lawsuit that he was never served with. Even when the association and it’s counsel
knew the service was factually impossible, they failed to vacate the default and re-serve the
complaint. When Plaintiff attempted to pay his assessment debt in full the association and it’s
counsel rejected full payment of the assessment debt claiming law and restrictions that did not exist.
2

Complaint for Damages

1

4.

Plaintiff alleges his experiences and claims herein.

2
JURISDICTION AND VENUE

3
4

5.

The location of all real property, that is the subject of this action, and the acts

5

complained of herein, occurred in Orange County, California and in the above captioned Judicial

6

Branch. The Court has jurisdiction over the Defendants because they are residents of and / or doing

7

business in the State of California. Venue is proper in this county in accordance with Section 395(a)

8

of the California code of Civil Procedure because the Defendants, or some of them, reside in this

9

county, the real property lies in this county, and the injuries and / or incidents alleged herein occurred

10

in this county.

11
PARTIES

12
13

PLAINTIFF:

14

6.

Plaintiff, JOSEPH A. MINER, Trustee of the JM Trust, is now, and at all times

15

relevant to this action, an individual residing in the County of Orange. The JM Trust is an intervivos,

16

revocable, living family trust. As an intervivos trust, effectively Mr. Miner and the Trust are one in

17

the same. Miner sues under two legal standings: 1) as a member of the association affected by the

18
19
20
21
22
23
24
25
26
27
28

decisions and actions made by the Board of Directors and it’s agents, and 2) as a victim of the
association, and it’s agents’ unlawful collection and harassment tactics and other violations of law.
DEFENDANTS:
7.

Defendant HUNTINGTON CONTINENTAL TOWN HOUSE ASSOCIATION, INC

(hereinafter sometimes referred to as “Huntington” or the “association”) is, and at all times relevant
to this action was, California non-profit mutual benefit corporation, doing business in Orange
County, California.
8.

Defendant RUSTAN LAINE (sometimes referred herein a “Laine”) is, and at all

relevant times mentioned was a Board member and the President of HUNTINGTON
CONTINENTAL TOWN HOUSE ASSOCIATION, INC. Miner contends that Laine is a senior, long
3

Complaint for Damages

1

term member of the Board, and therefore contributes to the controlling decision-making actions of

2

the Board.

3

9.

Defendant MYRA KUCK (sometimes referred herein a “Kuck”) is, and at all relevant

4

times mentioned was the Treasurer, and a Board member of HUNTINGTON CONTINENTAL

5

TOWN HOUSE ASSOCIATION, INC. Miner contends that Kuck is a senior, long term member of

6

the Board, and therefore contributes to the controlling decision-making actions of the Board and it’s

7

financial decisions.

8
9
10
11

10.

Defendant KEYSTONE PACIFIC PROPERTY MANAGEMENT, INC., a California

corporation. (hereinafter sometimes referred to as “Keystone”) was, between, at least, June 2013 and
today was a property management company and an agent of Huntington.
11.

Defendant CARY TREFF (hereinafter sometimes referred to as “Treff”) is, and at all

12

relevant times was an employee, President and Chief Operating Officer of KEYSTONE PACIFIC

13

PROPERTY MANAGEMENT, 1NC., a California corporation. and an agent of Huntington.

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

12.

Defendant ARTURO CHAYRA (hereinafter sometimes referred to as “Chayra”) is,

and at all relevant times was a registered process server and an agent of Huntington.
13.

Defendant DIANN ROBERTSON (hereinafter sometimes referred to as “Diann”) is,

and at all relevant times was a registered process server and an agent of Huntington.
14.

Defendant RICHARD BARR (hereinafter sometimes referred to as “Barr”) is, and at

all relevant times was a registered process server, a private investigator who offers process service,
and an agent of Huntington.
15.

Plaintiffs are ignorant of the true names and capacities of defendants sued herein as

DOES 1 through 50, inclusive, and therefore sues these defendants by such fictitious names.
Plaintiff will amend their complaint to allege the true names and capacities when appropriately
ascertained. As such, all causes of action in this complaint are inclusive of and applicable to the yet
unidentified DOES whose names and identities will be inserted when they are discovered.
16.

Defendants, and each of them, were all party to a common enterprise giving rise to this

action within which they conducted themselves as the employees, employers, agents, sub-agents,
4
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1

servants or sub-servants of one another.

2
SUBJECT MATTER

3
4

17.

All events which are the subject matter of the action concern real property located at

5

the physical address of 19771 Inverness Lane, Huntington Beach, CA. The property lies within the

6

Huntington Continental Town House Association, a common interest development, and is subject to

7

it’s governing documents, as well as California law known as the Davis Stirling Act and other law

8

that may apply.

9
FACTUAL ALLEGATIONS COMMON TO ALL CAUSES OF ACTION

10
11

18.

Allegations in this Complaint are based upon information and belief except for those

12

allegations which pertain to the Plaintiff. Plaintiff’s information and belief is based upon the

13

investigation conducted to date by Plaintiff. Each allegation in this Complaint either has evidentiary

14

support or is likely to have evidentiary support or is likely to have support after a reasonable

15

opportunity for further investigation and discovery.

16
17
18
19
20
21
22
23
24
25
26
27
28

19.

Joseph Miner (Plaintiff or Miner as context requires), through his intervivos trust, the

JM Trust, owns an attached single family home located in the Huntington Continental Town Home
Association, Inc., Huntington Beach, CA (Huntington). The property, Miner’s retirement home, a
condominium-like, single story attached structure (Condo) was acquired by Miner and his family in
the late 1990s. Miner inherited the property in total when his parents passed on. Miner lived at the
property for a few years until 2003 when he purchased a different residence. He plans to return one
day. Since about 2003 the property has been rented to mostly the same tenant as an investment.
20.

On information and belief Huntington was self managed prior to a "professional"

property manager being hired. At some point in the early 2000s Action Property Management, Inc.
(Action) took over the management of Huntington. Things started to change at Huntington about the
time Miner's tenants moved in. Violation letters started to be sent out with fines. Huntington, through
Action issued a violation for cigarette butts found in Miner's permanently designated parking space,
5

Complaint for Damages

1

but Miner's tenants did not smoke. Additional violations were then sent for automobile oil dripping

2

in Miner's carport, but Miner's tenants had new cars that did not drip oil. A letter was sent

3

demanding Miner remove his patio cover which had been installed for decades. The letters had due

4

dates and became harassing. Miner found out about these issues from his tenants. They complained

5

to him they were not the violators and believed they were being harassed. Miner contacted Action

6

and informed Action of his secondary address, and the fact that he did not live at the complex. He

7

requested, in writing, that Huntington send copies of all notices to a secondary address as well as the

8

primary address, the address of the Condo. This was so he would be assured that his tenants and he

9

would receive proper notice of any important documents and Huntington's demands. Action replied

10

by starting to send documents to both addresses as the law requires. At some point the delivery to

11

both addresses stopped. Miner, to no avail, made many requests in writing to receive notification.

12

21.

By trade Miner is a real property investor, a California licensed real estate Broker, and

13

California State Certified General licensed real estate Appraiser. When the real estate depression hit

14

about 2007 the trickle down problems that were affecting everyone became significant issues for

15

Miner as an investor. Many of Miner's tenants lost their jobs and failed to pay rent. As the depression

16

progressed things worsened and because of so many people failing to pay him, Miner got behind on

17

his own bills. Several of his properties fell into foreclosure and he was behind in most of his bills

18
19
20
21
22
23
24
25
26
27
28

including the HOA assessment dues at Huntington.
22.

Miner's office is in Costa Mesa, he uses this office as the secondary address for the

Huntington Condo. The tenants at the Condo are some of the best tenants Miner has had. He has no
issues with them. They have always paid their rent on time and have delivered the rent to his office
on the first of the month every month for more than 10 years. Because of this Miner trusts his
tenants. They have always delivered or notified him of any important mail to him that came to the
Condo and both parties receiving notification is important and required by law when requested.
23.

During this time period times were tough. Foreclosures were everywhere, real estate

loans had become difficult to secure and owners were losing their homes across the nation. About
April of 2011 Miner received a notice, at his office, from Huntington's lawyer Feldsott and Lee that
6
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1

if Miner did not pay his assessment dues they would initiate a lawsuit and start foreclose proceedings

2

on his property. While Miner was having significant financial problems he believed he could come

3

up with the funds to pay the bill in a few large monthly payments. Miner placed the letter on his desk

4

and did not get to it for a few weeks because of his busy and very hectic life during the financial

5

crisis. Miner owned many properties, had many tenants, and there were huge problems daily. His

6

tenants, when they did pay, paid sporadically and times were financially difficult for everyone.

7

24.

Miner, not wanting to be sued, read the letter and contacted a person named Tyler

8

Jones via an email address on the letter. Mr. Jones, as it turned out, was attorney Jacqueline Pagano's

9

assistant at Feldsott and Lee, a law firm specializing in collections and assessment foreclosures.

10

25.

The letter addressed to Miner stated that if he did not pay his account they would start

11

foreclosure proceedings. Addressing Mr. Jones in an email Miner stated that he was contacting them

12

about 19771 Inverness Lane, Huntington Beach, and that they could hold off on any foreclosure

13

proceedings. Jones mentioned nothing about Miner being served with a law suit, responded and

14

asked Miner how much he could pay. Miner being polite answering his question via email stated he

15

could make significant payments, perhaps $2000 to start and then to get the assessments paid off

16

quickly. Miner requested accounting from Jones. Miner, very busy with many issues, then decided to

17

send Huntington’s management company (Action at that time) a simple letter stating that the
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association did not need to foreclose, that he was willing to make payments, and enclosed a $2,000
good faith payment check directly to the association. He stated he would make successive payments.
He then made additional payments of $1,000 and $500. Miner then started asking for his accounting
again so he could pay his association debt in full. As a real estate professional Miner knew that with
every day, with every charge and payment the accounting payoff would change. He wanted to make
full payment and needed to know how much he owed in total. Monthly invoices, as required by the
Declaration (CC&Rs) were not being sent to either of Miner’s addresses. Miner had problems with
Action sending invoices to any address, let alone both addresses. Since Miner was not getting
invoices he did not know his balance, and could not pay off his assessment debt in full. While he had
received some requested amounts during the payment process, they were no longer up to date. As a
7
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1

real estate professional he wanted to see where his payments were going and requested line item

2

accounting. He contacted Action and requested accounting. He heard nothing in return. He called

3

Action and they literally hung up on him. Miner thought this to be bizarre behavior so he wrote the

4

Board of Directors asking for accounting so he could pay his bill in full. He heard nothing back from

5

the Board. Some of his letters actually came back to Miner in the mail as "refused." For a while he

6

stopped making payments because no one would send him any accounting, or send invoices. Finally,

7

with plenty of money in the bank to pay his bill in full, wanting to pay off assessment debt in full,

8

wrote checks for his monthly $188 dues and sent them to the association with a letter stating

9

paraphrased "if you won't sent me my accounting I must not owe anything other than my monthly

10

assessment dues." At some point Miner, at his office, received a letter from Feldsott and Lee telling

11

him that they would not accept partial payments and his most recent checks were returned. Miner

12

had full intention of paying all his regular assessments due and just wanted a number for that

13

assessment amount that was owed. No one would send him an itemized statement of charges: not the

14

association, not the management company, not the attorney. Miner, with so many other financial and

15

problematic tenant issues that he was dealing with pushed the Huntington issue aside waiting for the

16

accounting to pay off his assessment bill in full. The line item accounting never came.

17
18
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26.

In early December 2011 Miner, at his office, received notice from the Court that he had

been defaulted in a foreclosure lawsuit regarding the property at Huntington. Miner was in shock.
Confused, because he was never served with a Complaint, nor did he ever know of a lawsuit
regarding the property had been filed, called the association’s attorney Jacqueline Pagano (Pagano)
at Feldsott and Lee (Feldsott). Miner spoke with Ms. Pagano directly and asked her what the default
was about. She informed him that he had been served with a lawsuit at his property back in April
2011, eight months prior. Miner informed her he had not lived at the property for eight years; nor had
he seen the property for several years. He stated he had trustworthy tenants and if anything had been
legally served, delivered, or mailed to the property he would have known. He asked her why she had
not contacted him in eight months if there was no response to the complaint, why she had not sent a
personal letter or made a phone call. She had no response. He asked that she vacate the default, she
8
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1

refused. Rather than be reasonable Pagano then filed a personal lawsuit against Miner a few days

2

later for the same issues, eventually forcing Miner to pay a double filing fee to respond. Miner

3

researched the process server who claimed to have served Miner at the Condo his name was Arturo

4

Chayra. According to a well known process serving company Mr. Chayra was known for such bad

5

acts, others had lost their homes and their rentals because Mr. Chayra failed to notice them and

6

signed false documents. Miner discovered that Chayra had been sued previously for the exact same

7

issue, false proof of service, commonly called in the process server industry as “gutter service.” The

8

association was well aware that Miner had not resided at the property for almost a decade, had

9

tenants in the property, and why Mr. Chayra was given the Condo address for service is questionable

10

or at least negligent. Unbeknownst to Miner the false service at that address started the wheels of

11

foreclosure in motion; Miner was totally unaware. Later in time, in December, in an email from

12

Rustan Laine, the President of Huntington, Laine confessed the association knew Miner was not

13

properly served. Nothing was done about the false service of process. The association knew the proof

14

of service on Miner was fraudulent. Miner alleges no service occurred.

15

27.

In the meantime Miner had done everything possible to get his accounting so he could

16

make full payment. He had the money, he made the effort, he specifically wrote the Board of

17

Directors many letters, he wrote and telephoned Action Property Management. Until he received his

18
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checks back from Feldsott, the attorney, he had not heard from them after his initial letter back in
April 2011, and the emails with Tyler Jones . In an effort to figure this out Miner looked up the laws
that governed these issues, the Davis Stirling Act, and read the Civil Code about making payments as
well as the CC&Rs. The law was clear the association had to apply his payments to his account
whether he was making direct assessment payments or payments under protest. That was the law.
Invoices were to be sent monthly pursuant to the governing documents, but invoices never came.
28.

Miner, now desperate to resolve the issue, having made every reasonable attempt

possible to rectify the situation located some very old accounting and attempted to calculate what he
believed he owed in full. In late December 2011 Miner sent a certified check directly to the President
of the association in the amount of $3,500 to pay off what he calculated as his unpaid assessment
9
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1

dues in full. The President, Rustan Laine, sent Miner a conformation email stating he received and

2

accepted the check. Laine, in the email, stated he would tell Feldsott to update Miner's account, and

3

send accounting. Miner wanted to make certain the Board and the President knew what was going on

4

with the agents they had hired for the association, and how he was being treated while making every

5

attempt to bring his account current. Miner sent them many letters to update them on how the

6

association’s agents were handling the matter. Miner noted a certain board member, Myra Kuck,

7

would constantly refuse his letters and send them back to him unopened.

8
9

29.

About a week later after sending full payment to Rustan Laine, Miner received a letter

in the mail from Feldsott at his office. In the letter was his $3,500 certified check uncashed and a

10

letter stating the association could not accept partial payments. Miner, confused, sent the check back

11

to Feldsott explaining the President of the association had accepted his check with a conformation

12

email, and they had a duty to apply it against his assessments. Again, a second time the check was

13

returned to Miner in the mail. Miner still had never received his line item accounting.

14

30.

Fed up, Miner sued the association in Small Claims for his accounting and other

15

records as the law allows. In or about March of 2012 Action, as manager for Huntington, attended

16

the Small Claims hearing. At the hearing Liza Salinas, the then community manager, finally supplied

17

Miner with his itemized accounting charges including Feldsott and Lee's collection contract with the

18
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Association. Tyler Jones, Pagano's assistant, also attended the Small Claims hearing and while in the
hallway of the courthouse Jones finally personally served Miner with the complaint for foreclosure.
Miner was served with the complaint for foreclosure three months after writing and delivering a
check for full payment of all regular assessments past due, that by law, should have been applied to
his regular assessment debt. The payments were not applied, they were instead returned.
31.

Miner, who was in pro per at the time, was at a disadvantage. Pagano, the attorney, had

never vacated the association’s fraudulent default judgment against Miner (served by Arturo
Chayra). Miner filed an answer to complaint the best he could, and answered the associations's
discovery. Even though he was having severe heart problems he attempted to mitigate his losses by
attending a board meeting and offering a settlement letter to Rustan Laine, and all other members of
10
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1

the Board. He spoke at the meeting telling them how ridiculous the refusal of his payments were and

2

that he made payment in full. There was no reply to his settlement / mitigation letter by the

3

association. Miner, at that time, did not realize the refusal of his payments was against the law.

4

32.

Exhausted from the significant and cumulative efforts made to pay his assessments in

5

full, angry at the treatment he received, Miner answered the original complaint, then before trial

6

hired attorney Sam Walker for his defense. At that point it was too late to file a cross complaint.

7

Miner had just wanted to do the right thing for months and was literally stonewalled from paying his

8

payments by the association and it’s agents. Miner knew the assessment payments were important to

9

the association. He believed the Board of Director’s poor judgment, and Huntington’s agents'

10

negligent or intentional acts hurt the homeowners as well as Miner. Miner knew that it would be the

11

homeowners who may end up paying for the actions of the Board and he did everything possible to

12

avoid that. Miner believed the Board, or at least those who voted to approve Feldsott's contract, had

13

breached their fiduciary duty, were grossly negligent, or were at least negligent. The contract was

14

clearly illegal. It was Rustan Laine, President of the Board of Directors, who signed the contract.

15

33.

A limited civil trial was conducted in September 2012. Feldsott had returned Miner’s

16

payments, and during the months it took to get to court while they continued to refuse payment, his

17

assessment account swelled. This appeared to be by design, and after all the time the associations’

18
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agents' refused Miner's payments they forced his account to swell and look bad to the Court.
34.

At trial it came out that Feldsott was doing some mysterious accounting. Feldsott was

not applying Miner's substantial payments to his assessment account as the law required. Rather then
applying payments they were holding his monies in an unknown trust fund, perhaps commingling it
with other monies. The accounting, at best, was improper, at worst perhaps fraudulent; not applying
Miner’s payments to his debt was a clear violation of Statute. Tyler Jones, a law firm helper with no
accounting background, was tasked with the accounting duties. Jones could not explain to the Court
what exactly he was doing with Miner's funds. He could not explain his personal unprofessional
accounting methods. Because of Miner’s document request, Miner was able read Feldsott's collection
contract with the association; it did not appear to be within the law. At that point Miner realized
11
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1

what was going on and he noted a significant problem. While the law states that any payment made

2

shall be applied to assessments first, Feldsott was putting Miner’s money in a trust fund and some in

3

the firm’s pocket. Feldsott's contract clearly allowed it to pay itself first, rather than last as the law

4

requires. Further research was uncovered that this may had been their practice for more than fifteen

5

years. Hundreds of homeowners may have lost their homes due to these unlawful foreclosure

6

practices of this collector.
35.

7

During Miner's research he noted there were a litany of legal, notice, and procedural

8

issues, required by law, the association's agents were not following. He believed the Notice of

9

Delinquent Assessments (association calls it a pre-lien notice) was not proper, that the lien recorded

10

was not proper, notifications to Miner were not proper, the association failed to send Miner monthly

11

invoices as required by the Declaration, it failed to send all collection notices to both addresses, both

12

primary and secondary. The association then failed to accept payments and failed to apply accepted

13

payment to his assessment balance. These actions, or inactions, were all improper and in violation of

14

law.

15

36.

Judge Galivan (deceased) was the presiding Judge in trial court. Miner’s attorney had

16

only arrived from out of town the day before; there was not much time to prepare. The trial was

17

short. Judge Galivan eventually ruled against Miner, with no statement of decision. Miner then

18
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appealed. The Orange County Superior Court appellate division came back and ruled for Miner 3-0
and reversed the judgment, then published the decision and refused to de-certify the decision when
asked. The decision set the law straight for nine million homeowners who live in a community
associations in that any payment made shall be applied to assessments; associations are "compelled"
to accept payment. Huntington (or it’s attorneys), not happy with Miner's very favorable ruling, that
changed the way they did business, then spent a significant amount of the homeowner’s assessment
funds and then appealed to the Fourth District where the case is currently on appeal. Plaintiff
estimates a $160,000 or more have been spent by both sides on legal fees; when the association
should have accepted Miner’s full payment of assessments back in December 2011 as it was
legally required to do. Miner contends that Huntington and it’s agents play a part in these decisions.
12
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37.

Following the trial, prior to appeal in October 2012, Miner's attorney Sam Walker

2

wrote Ms. Pagano, the association’s attorney controlling Miner’s file, a letter telling her that Miner

3

was going to appeal the decision and that Miner was willing to pay his past assessments past due,

4

and again begin paying his regular assessments monthly. There was no response from Feldsott,

5

Pagano, Action, or the association. Radio silence from all parties.

6

38.

Miner, worried during the appeal period, not hearing anything from the association,

7

wrote his own letter on May 1, 2013 to Action Property Management (still known to Miner as the

8

property manager at that time) asking about making payments once again. Again, there was no reply.

9

It had been so long, Miner could not remember the last time he received any correspondence,

10
11

invoices or demands of any kind from the association or it’s agents.
39.

On or about June 1, 2013 Miner received an invoice from the association sent by a new

12

property management company: Keystone Pacific Property Management (Keystone). The invoice

13

came to Miner's office but was not sent to his primary property address at the Condo on Inverness

14

Lane. Miner contacted his tenant, Spiritos, and asked if she had received anything in the mail for

15

him, she said no. In the prior Court trial Miner's tenant, under oath, testified she was never served

16

with the foreclosure complaint, never received the complaint in the mail, and does not, and has not

17

received monthly invoices. These are issues that contribute to Miner’s damages.
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40.

Because Feldsott, the collection law firm, was calling the shots about Miner’s

payments, Miner and his attorney made several attempts to gain clarification on making regular
payments. There was no reply from the association, it’s attorneys, or it’s agents.
41.

After receiving the new invoice from the new management company, Miner contacted

his attorney and asked if he had ever heard from Pagano about making payments. The attorney said
no, he received nothing. Miner asked what to do about the invoice. A discussion ensued and Miner
decided to hold off on payment because the appellate decision was due soon. Miner had never been
given authority to again start making payments by the association's attorney. Miner’s attorney stated
there should be a set off for any amounts owed by the substantial amount Miner had paid in legal
fees and costs. Coincidentally the first invoice Miner received from the new management company
13
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2

Keystone was again about the level needed for foreclosure: $1800.
42.

Miner waited to make payment as instructed by his attorney. In the meantime he

3

received a generic letter about the amount of assessments owed post trial. This letter, a form letter,

4

was not addressed to him personally and it did not address the intense situation that had played out.

5

About August 6, 2013 Miner again concerned that 60 days had passed since he had started receiving

6

invoices, sent a letter to Keystone, the new manager, for clarification. He again asked for the

7

association’s attorney to address the situation and get a proper authorization on record about Miner

8

again making payments. Again, there was no reply to Miner’s request from the new management

9

company, the association or it’s attorney. This was the third letter sent by Miner regarding

10
11

authorization for payment; each time with no response.
43.

On August 16, 2014 or thereabout the association replied through Keystone. The reply

12

was a Notice of Delinquent Assessment (pre-lien notice) again with intent to foreclose. When Miner

13

received this notice he could not believe it. Three letters had been written to address the payment

14

issue and the association failed to respond to every letter.

15

44.

Keystone, the new management company for the association, was again sending un-

16

itemized invoices with summarized totals and amounts that do not give a person the facts to figure

17

out what exact charges, dates, fees, interest, and late fees that they would owe to the association.

18
19
20
21
22
23
24
25
26
27
28

45.

Pursuant to the Davis Stirling Act the association is required by law to send a required

legal Notice of Delinquent Assessment (Keystone calls it a pre-lien notice), and an Itemized
Statement of Charges together to complete the legal requirements of the notice. The management
company sent a three page document, what they call a pre-lien notice (a term not found in the Davis
Stirling Act 2013), with totals of different categories of assessments and fees. Miner contends the
notice was Statutorily void on it’s face.
46.

The association never responded to any of the three letters, and that between

September 2013 and about June 2014 Miner heard nothing from anyone associated with Huntington.
It could have not been more obvious to the association that Miner was represented by Counsel.
Miner has been in a Court trial with his Counsel, filed an appeal with his Counsel, and both the
14
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1

association and Miner were represented by Council. Yet the association violated another provision in

2

the Davis Stirling Act (DSA), in that it failed to notify Miner's Counsel of the Notice of Delinquent

3

Assessment as required by the DSA.

4

47.

To protect himself legally Miner properly disputed the charges on the Notice of

5

Delinquent Assessment (pre-lien notice). In writing, to make the association aware he had every

6

intention of paying what was actually due, which included all assessments, he included that

7

statement on his letter. Miner never once disputed he owed assessments and would have been paying

8

them all along had the association or it’s agents communicated with he or his attorney. Miner in his

9

letter, as the law states, requested mediation and Alternate Dispute Resolution and was required to

10

do so to protect himself because the association stated it would file a lien and foreclose on his

11

property. Miner had not yet received the decision from the first trial’s appeal.

12

48.

Miner was troubled. Not only had the association “lump sum” billed Miner for about 9

13

months unpaid assessments, on his account, after repeatedly refusing payments, failing respond to all

14

letters, failing to send invoices; it then added late fees and interest! It added these amounts for the

15

time period: 1) while the association was refusing his payments and 2) would not respond to his or

16

his attorney’s correspondence about making payments!

17
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49.

Mediation was then set and Miner was to meet a member of the Board he had never

met. Miner welcomed that as perhaps this person would be reasonable, knowledgeable, and
understanding. Just prior to the meeting Ms. Erica Griffith, the association manager appointed by
Keystone, contacted Miner and notified him there would be a changed of plans. Miner was notified
that Myra Kuck, and Humberto Macias would be meeting with Miner. Miner attended a meeting
with Kuck and Macias at Polly's Pies in Huntington Beach close to the association complex.
50.

Miner was originally instructed to meet with a Board member he was unfamiliar with.

At the last minute he was directed to meet with Myra Kuck by Keystone’s association manager Erica
Griffith. Miner attended the meeting. Miner was jubilant as the appeal ruling had just come in from
the Orange County Appellate Court Division. A three judge panel had just ruled 3-0 in Miner's favor,
and reversed the trial Court ruling in total. Miner reserved a table and waited for Kuck and Macias,
15
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1

the two Board members. The members showed up and the meeting began. Miner knew that it was

2

Kuck, who was one of the board members who voted to foreclose on Miner's property; she would

3

also refuse his personal letters about the important issues concerning the association’s agents. Miner

4

had heard from a long time resident at a board meeting that Kuck was impossible to deal with.

5

51.

Miner introduced himself. A conversation began. Miner discovered in no time the

6

meeting would be fruitless. He soon discovered Humberto Macias had NEVER read the CC&Rs as

7

long as he had been a board member. Myra Kuck stated she had read them but was no longer

8

familiar. Miner had asked the Board members if he could record the meeting. They allowed the

9

recording. As Miner attempted to inform the Board members how much money they were wasting of

10

the homeowners money on legal issues, and the fact that he had just won the appeal, both of them

11

stated they did not know much about it. At one point Myra Kuck was laughing at Miner. No payment

12

plan was offered by the board. Miner informed the board that he did not get invoices to ether his

13

office or his condo. Kuck responded - all Kuck knew was she got her invoices. It was apparent to

14

Miner these Board members were incompetent and uninformed, did not know about the appeal, had

15

not even read the CC&Rs that govern their Board decisions. Miner does not believe the board

16

mediated in good faith, they should have seen the issues loud and clear. With their complete lack of

17

knowledge they should not be running a $90,000 a month non-profit and they had no obvious
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concern about how much money, belonging to the owners, was being wasted in litigation. It appeared
to Miner they did not know enough about the issues they were making decisions about to be decision
makers. Miner, at the end of the meeting, offered the Board members a certified funds check for
$780 at the meeting as a good faith payment. Myra Kuck rejected Miner’s check.
52.

When Erica Griffith, the new community manager, informed Miner that Myra Kuck

would replace the other board member at the meeting Miner had no idea of the history of these two
associates. Later, at a board meeting Miner attended he was warned, by a long term owner, of Erica
Griffith's history at Huntington Continental. Miner was informed that Erica Griffith and Myra Kuck
are personal friends (Miner was able to confirm they were Facebook friends). This owner stated that
many years ago the Erica Griffith worked with an individual named Robert Kirschner who was a
16
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Board member at Huntington Continental. Miner was told that Kirschner was a very bad guy. It was

2

relayed the Erica Griffith was his right hand helper and effectively his "hench-woman". Erica was

3

ejected from the Huntington Continental by the owners over the management scandal. Erica Griffith

4

and Myra Kuck had become friends. Miner was informed the situation was so bad the California

5

Attorney General was involved, but he has not confirmed this.

6

53.

During a board meeting Miner was told to watch out for these two women, he was

7

informed they work as a tag team to get rid of or harm people they don't like. On information and

8

belief Erica Griffith and Myra Kuck have some connection with Keystone becoming the new

9

management company. Coincidently, Griffith became manager when Keystone was hired, even

10

though she had a bad previous history at Huntington Continental and was previously asked to leave

11

management of the complex.

12

54.

Starting with October 2013, Miner was paying his assessments on time now every

13

month. Part of the past assessment debt was unpaid, but the association refused to budge on the

14

unwarranted illegal late fees and interest and now the association, through Keystone, had added

15

notice fees and lien fees and placed a new lien on Miner’s real property in November 2013.

16
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55.

Miner had requested ADR and in early December 2013 stated he was ready to

complete ADR. Miner informed Brittany Bennett, of Keystone’s collection department, via email.
On or about December 3, 2013 Brittany Bennett directed Miner to email James Harkins, Esq. about
Alternate Dispute Resolution. Miner had hoped that an independent mediator would sit and discuss
the issues between him and a couple of Board members. Instead, the Board engaged James Harkins,
Esq. as the board’s representative for mediation. Miner never planned to hire an attorney.
56.

Miner had dealt with Harkins previous and knew it was a lost cause at that point.

Harkins is an aggressive advocate for the association. The amount in dispute at that time was less
than $500. Miner was paying his assessments on time as he had promised, and had made many
written statements he would pay all assessments in full and any fees legally due. Miner had several
emails with Harkins. Harkins quickly notified Miner that Harkins would be charging "pre-litigation"
attorney fees if it went to litigation (Miner considered litigation to be Superior Court). That was
17

Complaint for Damages

1

Miner's first clue that was where Harkins wanted it to go. However, Miner was not concerned

2

because it was Miner’s goal to be done with these issues, and there would no litigation. Miner’s goal

3

was to stay out of litigation; but that would change.

4

57.

Miner was familiar with litigation yet he queried Harkins about mediators to test the

5

water. Harkins replied with the most expensive mediation resources available. Harkins replied with

6

mediation services that may have run $2,500 to $5,000 for a dispute of less than $500. It was clear to

7

Miner that Harkins had no real interest in resolving the issue, and of course Miner had no knowledge

8

that Harkins was billing the association for every email they were exchanging. If Miner had known

9

he would not have sent many emails or any. Harkins effectively dumped the mediation into Miner's

10

lap, basically said - you go find a mediator... you go find a mediation venue... when you’re done let

11

me know and if I don't like what you have done, you can do it all over again.

12

58.

On or about December 16th 2013 Miner sent a formal demand for the assessment lien

13

to be withdrawn. Miner, as a real estate professional, believed the notice was fatally defective by

14

Statute. The notice to Miner included no Statement of Itemized Charges, the lien filed was a one

15

page document, did not have the proper Notice of Delinquent Assessment or the Itemized Statement

16

of Charges recorded together to form the Assessment Lien. Harkins, for the association disputed the

17

notice or the lien were defective. Miner sent multiple letters and emails demanding the lien, a cloud
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on his title be removed. It never was. Almost all charges placed on Miner’s account resulted after the
lien was filed and were a result of the lien itself.
59.

Miner then received a letter from the association. This new letter stated they were

placing his accounting in “collections” before ADR was to take place. Miner was taken back by the
actions of the association, the litany of issues was growing. It was the association that failed to send
invoices, it was the association that failed to respond to letters, it was the association that placed
false charges on Miner’s ledger, it was the association that demanded a lump sum payment after it’s
own failures, it was the association that sent improper notices, and it was the association that broke
the law at every stage - but no one at the association or the association’s agents or attorneys would
take responsibility for the errors, the negligence, and or wilful acts that were harming Miner.
18
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1

60.

Miner complained to Harkins that the association was not mediating in good faith by

2

placing his account in collection even before there was a meeting to resolve the issues. Miner

3

repeatedly informed Harkins and the association that he just wanted to pay the assessments off and

4

be on with his life. It appeared to Miner the association was taking deliberate actions to harm Miner,

5

not resolve the issues. Miner noticed Harkins’ emails became self serving, and factually untrue.

6

61.

By law ADR must be completed within ninety days from request. Ninety days would

7

have been the first week of January 2014. It was now Christmastime 2013. When Miner believed

8

mediation would not take place because of the holidays and Harkins lack of interest he became

9

worried. Harkins had not been helpful, and when Harkins was failing to set up the last meeting

10

Miner finally decided to try and obtain relief in Small Claims court. Miner filed an action for relief

11

but made clear to Harkins via several emails that he was ready to mediate and solve the dispute at

12

any time. Harkins never contacted Miner to resolve the issues again. Miner’s last email from Harkins

13

was that he “may” be able to set up a meeting. Harkins never did, and then attempted to blame the

14

failure of ADR on Miner. Miner made it clear in emails he would meet for ADR. Miner’s last letter

15

to Harkins was January 9, 2014. While Miner was receptive to settle, it was Harkins, the

16

association’s attorney, who never again replied or attempted to resolve the ADR issues again. Miner

17

made it clear in writing his goal was to pay his assessments and be done with these issues.

18
19
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21
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Interestingly, when Miner received copies of James Harkins’ billing invoices, the invoices was soon
to be sued over, Harkins’ invoices did not match up with Harkins’ statements to Miner in email.
62.

There was never a “collection” on Miner’s account. Miner was paying down the

assessments as promised, and paid on time every month starting back in October 2013. He informed
everyone including the attorney, James Harkins, the assessments would be paid off by February
2014. In February 2014 Miner paid off all past due monthly assessments in full. This left a minimal
balance of $148 for the month of February 2014. Miner had informed Harkins in writing he would
pay the assessments off in his emails to the attorney yet the attorney Harkins and or the association
manager appeared to have different plans for Miner. This is when Miner’s new troubles really began.
Even though Miner stated his goal was to pay off all assessments by February 2014 in his January 7th
19
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1

2014 email to Harkins, this is when the “attorney’s fee” attack began and the association started to

2

intentionally harm Miner financially and use the “attorney’s fees” as a weapon.

3
4

Miner’s January 7th 2014 email to James Harkins, the association’s attorney stated:

5

“My intention is to get the unpaid assessments paid off this month or next. The other issues

6

[lien fees, late fees and interest] are a different matter and I truly don't believe I owe them, as

7

you should also know CC&Rs are to be strictly construed as well - case law supports this and I

8

received NO invoices from Action through the time they were fired. If I had I would have been

9

paying all along.”

10
11

63.

Miner and Harkins had several emails. Miner clearly informed Harkins he planned to

12

pay off all assessments in either January or February, as he had informed the association directly

13

many times. Harkins should have also relayed this information to the association.

14

64.

On Miner’s February 2014 Invoice he noted $2125 in "attorney fees". Miner looked up

15

the law and found that attorney fees must be awarded by the court. He then read in the Condo Blue

16

Book, a well known legal guide for common interest developments, that an association can not place

17

attorney fees on his ledger unless they have been awarded by a Court. He read The Small Claims Act

18
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and the Davis Stirling Act and found that ADR is not required for Small Claims and that ADR
attorney fees cannot be awarded in Small Claims. Miner did not believe he owed any attorney fees,
there had been no mediation, no meeting, no ADR, and no resolution. If there were any costs they
were the costs of the association as no ADR ever took place. The only interaction were a few emails
between Harkins and Miner. Miner, on information and belief, contends it was Erica Griffiths who
decided to place the fees on Miner's ledger. Miner contends that the association concocted a recipe to
harm Miner financially; to use attorney’s fees as weapon and began to pile the fees on his ledger.
65.

Miner demanded the attorney Harkin's invoices. Originally the association put up a

fight and would not provide Miner with any invoices. Eventually he got a few that started giving him
clues to what was actually going on. From the invoice statements it was the association community
20
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1

manager, Erica Griffith, who was constantly communicating with Harkins. While Harkins was

2

appointed to represent the association for ADR, ADR never occurred, there was no resolution.

3

Miner’s personal belief is that Harkins profits significantly from the association, Harkins has no real

4

incentive to solve any issues. Once Miner gave up on Harkins and filed in Small Claims, he

5

effectively never heard from Harkins again... yet attorney Harkins became a billing machine

6

collecting and or invoicing the association more than $12,000 for dispute over less than an original

7

$150 in interest and late fees that were NEVER Miner’s fault.

8

66.

On information and belief, Griffith began contacting Harkins frequently. For every

9

telephone call, email, document review, letter or email penned, Griffith, the community manager,

10

would then place the invoice amount directly on Miner's bill with no award by the Court. Griffith

11

was charging Miner for: consultations with Harkins via email and phone calls, questions about

12

documents she can send, writing Small Claims briefs for the association, attorney representation in

13

ADR and more. Harkins was never engaged to collect on Miner’s account. His services contract is

14

not a collection contract. In fact no collection action ever occurred, Miner was paying his assessment

15

debt off as he stated he would, in fact, is was almost paid in full.

16
17
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67.

By the end of February 2014 Miner owed the following amounts on is ledger. $148 in

assessments. Assessments are not late until they are 30 days past due. Effectively Miner’s past due
assessments were paid in full in by February 2014. The fees that remained on his account were $100
for a notice fee (disputed), $250 for a lien recording fee (disputed), $180+ in interest and late fees
(disputed) and now a whopping $2,125 in attorney fees arbitrarily placed on Miner’s ledger by
someone in authority at Huntington or Keystone.
68.

Griffith, the community manager, placed on Miner’s ledger an $85 Small Claims fee

then another $1,750 on April 14, 2014 for attorney fees, and then $2,850 on April 28, 2014 for
additional attorney fees. In February Huntington cross-complained against Miner in Small Claims
for the amount of about $4600 . As Miner’s assessment debt diminished to zero about mid February
his purported association attorney fees rose to about $6,725. There was no clue on Miner’s ledger as
to what exactly the attorney fees were for. They were billed as arbitrary debt collection fees.
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1

69.

Miner wondered who was behind all the financial waste in homeowner assessments?

2

Miner believed more than $100,000 in hard working blue collar homeowners’ funds had gone to pay

3

attorneys, after it was the attorney who intentionally refused Miner’s $3500 good faith payment.

4

Miner started wondering, is it the tail that wags the dog in these associations? Do management

5

companies and attorneys purposely create situations they can bill the association for? Or is it the

6

Directors who make the decisions? Miner is in business, no business can survive spending $12,000

7

in attorney fees to collect a $120 debt, and no businessman would ever consider this, unless of

8

course it was revenge.

9

70.

In 2014 Miner received a telephone call from a person identified as Diann (Diann

10

Robertson). Diann left a voice mail. She stated she had some papers for Miner. Miner returned her

11

call and informed her he would be out of town. When Miner returned to his office he found a

12

service of process stuffed in the unlocked mailbox in front of his office. Diann had left a voice mail

13

on Miner’s office telephone system that she had left “papers” in Miner’s commercial mailbox. Miner

14

kept a copy of the voice mail. Miner then checked the court records and found that Diann filed a

15

proof of service and stated she had served Miner personally. Later it was found that Diann was

16

actually surveilling Miner and invading his privacy. Later Miner found out the association had paid

17

Diann and Barr $1,000 to trail and surveil Miner. Diann not only filed a false proof of service under

18
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penalty of perjury, but filed false statement as to the cost of her services. At that time Miner found
his front security camera broken, and mail missing from his mailbox. That was the second
questionable process server the association had located that was willing to perjure themselves for the
association. On information and belief, it was also later discovered that Diann, or her private
detective employer Richard Barr, ran debt collection information about Miner’s wife Lily Dunlop
(not a party to this or any action) and his personal residence invading both his and his wife’s privacy.
On information and belief Diann is employed by Richard Barr who was contracted by the
association or it’s agent to investigate Miner and his wife Lily Dunlop. Diann had lied to the court,
under penalty of perjury, thus harming Miner. There was no reason for this false attempted service
charade as Miner was represented by an attorney and could have been served through his attorney
22
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1

Sam Walker at any time. This another waste of $1,000 in the association’s funds. Was this just cover

2

to investigate and further harass Miner and his wife?

3

71.

On May 1, in the Court Hallway before Small Claims Court, Ms. Bennett, a collection

4

agent, for Huntington served Miner with a new complaint in the amount of $5,000. The new trial

5

was set for July 10, 2014. Months later Miner found the association or it’s agent had been guilty of

6

perjury as the new complaint was the third for more than $2500 filed in 2014. By law the complaint

7

was prohibited for that amount in Small Claims. While Miner did not understand in the hallway, the

8

reason for the new complaint would be made clear in the courtroom.

9

72.

In Miner's Small Claims complaint he asked for relief. He did not ask for money and

10

had no personal money damages. The association showed at the hearing and ambushed Miner with a

11

50 page attorney prepared brief (assumed to be prepared by Harkins), an ambush that would not be

12

tolerated in civil court. On information and belief, it was James Harkins, the attorney who had

13

planned and ambushed Miner with an inflammatory, factually slanted, trial brief that would infuriate

14

any Judge. Miner, had no way to respond to the ambush. He put on his case, and after he completed

15

his case in full, Brittany Bennett, the Keystone collection employee, stood up and stated to the court

16

she wanted to withdraw Huntington's cross complaint against Miner (which was mostly for attorney

17

fees). There was no “service of process” issue as Miner appeared in Court and put on his case. All

18
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claims could have been litigated and settled right there and then, yet Ms. Bennett dismissed the
action claiming “service of process.” The Court allowed the withdrawal without prejudice causing
prejudice to Miner after he had put on his entire case, effectively giving the other side discovery.
73.

A ruling for Miner came a week or two later and Miner was awarded no money. There

was no statement of decision. It's unknown what the Judge meant by his decision except that Miner
be awarded no money. Miner's defective lien issues could not be litigated in Small Claims as it had
no jurisdiction over those issues or giving Miner the relief he had requested. The association had the
opportunity to put on it’s case in full that day and chose not to... the attorney fees charged to Miner
again began to escalate.
74.

During the time period following the failure of Keystone’s agent completing, and
23
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1

wilfully dismissing the cross complaint on about May 1, 2014 and the new trial for the new

2

complaint it filed against Miner, the association’s attorney racked up another $6,000 on Miner’s

3

ledger for attorney fees while attempting to collect an actual debt of just $435, which Miner

4

disputed. Then Keystone itself began adding charges to Miner’s account.

5

75.

July 2014 was the second Small Claims trial. The association was again suing for

6

"attorney fees" in connection with an alleged defective assessment lien caused by the association's

7

own negligence, lien fees, and a Small Claims fee. The association now was a moving target as it

8

continued changing the category of “fees” attempting to make the fees a recoverable “collection” fee

9

when in reality the majority of the fees on Miner’s ledger were attorney fees for Keystone’s

10

manager’s own private attorney consulting; not collection. There were no assessments due on the

11

lien; all past due assessments had been paid in full by February. The association had been notified

12

the lien and notice were both defective but refused to withdraw the lien. Civil code requires that

13

when an erroneous lien is withdrawn all associated collection charges also be withdrawn, including

14

attorney’s fees. Miner had no remedy for this in Small Claims Court. On information and belief

15

Harkins again wrote an immensely inflammatory, one-sided, scathing trial brief intended to harm

16

Miner’s reputation in front of the Small Claims Judge. Brittany Bennett, read the brief to the Judge,

17

from what Miner believed to be “really” Harkins’ prepared statement. Ms. Bennett then presented
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the Judge with the inflammatory brief, and 100 pages of exhibits, ambushing Miner once again
allowing him no time to respond to the mis-truths and inaccuracies in brief. Probably the most
offensive issue was that for every minute Harkins spent on making Miner look bad to the court,
Harkins then billed Miner through the association. The Court again ruled against Miner; Miner
appealed.
76.

The Small Claims appeal was to take place on September 22, 2014 in the main Santa

Ana Court House. Miner believed the association was again skirting the law by filing in Small
Claims. Several legal issues were at issue: 1) whether the Small Claims Court had Subject Matter
Jurisdiction over the assessment lien collection claims pursuant to §5720 of the Civil Code, 2) the
association had filed it’s third action in Small Claims over $2500 that calendar year §116.231(a), and
24
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1

3) whether any attorney fees could be awarded in Small Claims court, and if so, what for. The

2

complaint filed was mostly for attorney fees - representation and consultation. Again, Miner believed

3

the association had foolishly spent another $15,000 of the homeowners’ money in agents’ fees over

4

the “illegal” $120 late fees and interest the agents wished to charge Miner, and lump sum demand for

5

assessment dues after not contacting Miner after the previous trial for more than eight months.

6

77.

Starting with the first fraudulent proof of service signed and filed with the Court in

7

2011 by Arturo Chayra claiming to have served Miner at a property Miner had not resided in for

8

eight years, through the last fraudulent proof of service found in a mail box, yet filed with the Court

9

as personal service in 2014, to the inflammatory trial briefs written by attorney James Harkins, who

10

bills the association to collect $12,000 in attorney fees over a false $120 dispute, this association and

11

it’s agents have shown a pattern of abuse, harassment, and complete disregard for the law; to many it

12

would appear to be a conspiracy to harm Miner. Indeed, they have achieved their goal. Miner and his

13

family have been harmed, mentally, emotionally, and financially with thousands of hours stolen from

14

his life dealing with these wilful, punitive and malicious, legal issues in violation of the law.

15
16

FIRST CAUSE OF ACTION

17

BREACH OF GOVERNING DOCUMENTS
(Against Defendant Huntington & Does 1 - 50)

18
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78.

Plaintiff realleges and incorporates by reference into this paragraph as though fully set

forth herein, paragraphs 1-77, inclusive, of the complaint.
79.

Starting as far back as at least April 2011, or further, Huntington through it’s agents

failed to send Plaintiff monthly invoices as required by page 3, paragraph 8 of the Declaration. As
long as Miner had owned the property it was customary to send invoices monthly to the members.
An association can not have it both ways, it can not use the Declaration to enforce the rules and
regulations of the Corporation, and not follow that Declaration itself and it’s contractual obligations.
Plaintiff contends the association must strictly follow the rules and regulations set forth in it’s own
Declaration recorded February 28, 1963 - as recorded document number 22086, County of Orange.
25
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1

Invoices for such pro rata amount determined pursuant to [2],[3],[4],[5] and [6] shall be

2

submitted to said owners monthly... ...he will pay this charge to the Association within

3

ten days of a receipt of an invoice...

4
5

80.

As a direct and proximate result of the failure to send the required monthly invoices

6

Huntington contributed to Plaintiff’s failure to pay the required invoices. Plaintiff alleges Huntington

7

failed to abide by it’s own contractual obligations pursuant to the Declaration. Had Defendant sent

8

proper invoices following the former trial that ended in September 2012 the instant matter would

9

have never occurred. The association failed to send invoices to any address let alone the primary or

10

secondary address as required by the governing documents and governing law. Plaintiff alleges

11

Huntington failed to send invoices for at least twenty-five [25] straight months prior to June 1, 2013.

12

Plaintiff alleges Huntington’s conduct was a factor in Plaintiff’s tardy assessment payments.

13
14

81.

Plaintiff therefore seeks damages incurred including, but not limited to, incidental

expenses, consequential expenses. and reasonable attorney’s fees, all subject to proof.

15
16

SECOND CAUSE OF ACTION

17

VIOLATIONS OF THE DAVIS-STIRLING ACT

18

(Against Defendants Huntington and Keystone & Does 1 - 50)

19
20
21

82.

Plaintiff realleges and incorporates by reference into this paragraph as though fully set

forth herein, paragraphs 1-81, inclusive, of the complaint.
83.

The Davis-Stirling Common Interest Development Act [ACT] is the popular name of

22

the portion of the California Civil Code beginning with section 4000, which governs condominium,

23

cooperative, and planned unit development communities in California, these are also known as

24

common interest developments. It was authored in 1985. There have been constant amendments to

25

the ACT. The California State Legislature, in 2012 with the new codification coming into effect in

26

2014. Generally, the Davis Stirling Act is considered to have been enacted to protect the homeowner.

27
28
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1

84.

Plaintiff’s alleges Huntington violated a multiplicity of Statutes while dealing with

2

Miner as a member of the association; Keystone as the association’s agent was directly responsible

3

for many of these violations. These alleged violations encompass two versions of the ACT, both the

4

2013 and 2014 revisions. While most law is the same and simply re-codified, certain verbiage of the

5

relevant laws have changed to a degree.

6

85.

Plaintiff alleges that the association committed the following violations:

7

a.

Huntington refused Miner’s assessment payments: In a prior situation Miner was

8

attempting to catch up on assessments owed. Miner requested accounting to he could get an

9

exact figure to make a payoff. Instead of getting the accounting he requested he got the run-a-

10

round. Miner had paid about $3500 in the months prior and he wished to make on last

11

payment. He sent letters to the Board, letters to Action, and personally called Action Property

12

Management where they literally hung up the phone on him. In his frustration he sent

13

payments of just $188 stating in the letter to the effect “if you won’t give me my accounting

14

than I must only owe regular payments.” Miner’s $188 payments were then rejected by

15

Feldsott and Lee, the association’s attorney. Feldsott stated they could not accept partial

16

payments. In the ensuing legal battle, the Orange County Superior Court Appellate Division,

17

in a limited civil appellate ruling, determined that the association violated the law and that the

18
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association was “compelled” to accept any payments made, and apply them towards Miner’s
unpaid assessments. However, the association continued this practice of refusing payments
until the end of May 2013. This practice of refusing and prohibiting payment constituted to
Miner’s delinquency in June 2013 when the association illegally demanded a lump sum
payment. The association illegally refused Miner's assessment payments from about November
2011 through May 2013 or about 19 months. This was a violation of Civil Code §1365.1(b),
Civil Code §1367.1(b)
b.

Huntington / Keystone fails to send documents to the primary address: Even

though Miner has requested in writing he receive his documents to both the primary and
secondary locations on many occasions, Huntington has failed to send these documents to
27
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1

Miner’s to primary address at his Condo 40+ months, Civil Code §1350.7, Civil Code

2

§1365.1( c )

3

c.

Huntington / Keystone Violated Lien Related Statutory Issues

4

1. Huntington / Keystone failed to send lien notice to defendant’s attorney / counsel,

5

1367.1 (j)

6

2. Huntington failed to offer payment plan at mediation, Civil Code §1365.1

7

3. Huntington failed to complete ADR, Civil Code §1369.580

8

4. Huntington / Keystone failed to include Itemized Statement of Charges with Notice

9

of Delinquent Assessment (pre-lien notice), Civil Code §1367. ,Civil Code §1367. 1

10

(a) (2)

11

5. Huntington / Keystone failed to record proper Notice of Delinquent Assessments,

12

with proper Itemized Statement of Charges, §1367.1 (d)

13

(making the lien VOID - §1367.5)
86.

14

Contrary to Statute §1367.4 (§5720) and Legislature’s intent prohibiting association

15

from filing a lien then suing in Small Claims Court, plaintiff alleges Huntington and Keystone then

16

violated the Statute by suing Miner twice in Small Claims Court, after Huntington had filed a real

17

property lien. Legislative history is clear in that the Legislature never intended the association to file

18
19
20
21

an assessment lien and sue in Small Claims Court because it creates a jurisdictional issues with the
lien, and it’s challenge of validity. This clever legal tactic, apparently intended to skirt Miner’s
ability to challenge the validity of the recorded Notice of Delinquent Assessment and the
requirements of the lien, Miner alleges was a violation of the Davis Stirling Act.
87.

22
23
24
25
26
27
28

Plaintiff therefore seeks damages incurred including, but not limited to, incidental

expenses, consequential expenses, and reasonable attorney’s fees, all subject to proof.
//
//
//
//
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1

THIRD CAUSE OF ACTION

2

VIOLATION OF BUS. & PROF. CODE § 17200, et seq.

3

(Against Defendants Huntington, Keystone & Does 1 - 50)

4
5
6
7
8
9

88.

Plaintiff realleges and incorporates by reference into this paragraph as though fully set

forth herein, paragraphs 1-87, inclusive, of the complaint.
89.

Defendants Huntington, Keystone have engaged in, and continue to engage in,

unlawful, unfair, and fraudulent business practices pursuant to Bus. & Prof. Code § 17200, et seq.
90. Defendant Huntington has engaged in has engaged in, and continues to engage in, unfair
business practices including, but not limited to:

10

a. Refusing to accept partial payments from homeowners;

11

b. Applying assessment payments first to attorney fees;

12

c. Entering into agreements with collection attorneys that are specifically intended to

13

circumvent statutory protections for members of HOAs;

14

d. Refusing to remove statutorily defective liens and costs associated with those liens

15

e. Charging unconscionable attorney fees to collect a debt not owed.

16

91.

17

Miner contends Keystone is a debt collector under Federal and or State Law. Miner’s

debt was pre-existing prior to Keystone becoming manager, and at least 8 months in arrears.

20

(F) any person collecting or attempting to collect any debt owed or due or asserted to be owed
or due another to the extent such activity (I) is incidental to a bona fide fiduciary obligation or
a bona fide escrow arrangement; (ii) concerns a debt which was originated by such person; (iii)
concerns a debt which was not in default at the time it was obtained by such person; or
(iv) concerns a debt obtained by such person as a secured party in a commercial credit
transaction involving the creditor.

21

92.

18
19

22
23
24

Defendant Keystone has engaged in , and continues to engage in, unfair business

practices including, but not limited to:
93.

Keystone has engaged in unlawful business practices by violating the FDCPA (15

U.S.C. §§ 1692e, 1692f) as alleged above.

25

94.

26

a. Falsely representing the nature, character and amount of the debt owed by Plaintiff;

Defendant has engaged in fraudulent business practices by, among other conduct:

27
28
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1

b. Falsely representing the compensation which it could lawfully receive; and

2

c. Threatening to take an action that could not legally be taken or was not intended to

3

be taken.

4

d. Charging unconscionable attorney fees to collect a debt not owed.

5

e. Taking an action that could not legally be taken.

6

95.

Plaintiff therefore seeks relief as described below.

7
8

FOURTH CAUSE OF ACTION

9

VIOLATIONS OF CALIFORNIA DEBT COLLECTION LAW

10

Unruh Civil Rights Act (Civ. Code, § 51 et seq.)

11

Violation of the Rosenthal Fair Debt Collection Practices Act (Civ. Code, § 1788 et seq.)

12

(Against Defendant Keystone & Does 1 - 50)

13
14
15

96.

Plaintiff realleges and incorporates by reference into this paragraph as though fully set

forth herein, paragraphs 1-95, inclusive, of the complaint.
97.

Plaintiff also alleges Keystone is a Debt Collector pursuant to both Federal and

16

California Law under the following theory: Plaintiff contends Keystone is a large multi-county

17

association manager. If a business was managing 1 or 2 or 5 complexes then debt collection may be

18

incidental to it’s business. When a company expands to managing 100 associations, debt collection

19

becomes a division of the business. Plaintiff contends when debt collection becomes a division and

20

that division could legitimately be a business on it’s own, the business should then be held to

21

standards of law that all other debt collectors are held to. The economies of scale should not preclude

22

Defendant Keystone from being classified legally as a debt collector. Plaintiff’s research shows 15%

23

of debt collectors in a recent study had 4 employees or less. If any one of those companies were

24

merged into a large management company, it would be instantly transformed from a debt collector

25

subject to state and federal law, to a business not regulated, for identical debt collection services.

26

Miner contends under the Constitution he is guaranteed equal protection under the law. Miner

27
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1

contends that he should be protected equally from collectors of the same size, that effectively do the

2

same job. Defendant Keystone has a debt collection division. The debt collection is substantial

3

business for Keystone, substantial enough to have it’s own collection division. Debt collection law

4

should apply to that division. Keystone should not be able skirt the law because it’s debt collection

5

company happens to be in on out building of a larger entity.

6

98.

Keystone became Huntington’s community manager on or about June 1, 2013.

7

Keystone’s business model includes collecting debt. Plaintiff’s previous trial ended in September

8

2012. Defendant Huntington through itself or any management company failed to send invoices as

9

required by it’s own governing documents. When Keystone officially became Huntington’s

10

community manager and responsible for collecting the association payments and debt - Plaintiff was

11

at least eight months in arrears, was months delinquent and in default the day Keystone became

12

manager. Plaintiff alleges Keystone immediately became a debt collector when it accepted Miner’s

13

delinquent account.

14

99.

Plaintiff contends Defendant is a “debt collector” within the meaning of 15 U.S.C. §

15

1692a(6). Plaintiff is a “consumer” within the meaning of 15 U.S.C. § 1692a(3). The monies

16

allegedly owed by Plaintiff are “debt” within the meaning of 15 U.S.C. § 1692a(5).

17
18
19
20
21
22
23
24
25
26

100.

Defendant Keystone purports to collect accounts from Plaintiff as an agent on behalf of

HOAs to which Plaintiff belongs. Thus, Defendant’s rights against Plaintiff are entirely derived
from those of the principal HOA. The rights of the HOA, in turn, are defined by the CC&Rs and
limited by the Davis-Stirling Act.
101.

California law limits any fees and costs of collection that an HOA charges a delinquent

homeowner to reasonable costs actually paid by the HOA. Civil Code §§ 5650(b)(1), 5600. State
law does not permit HOAs or their agents to charge homeowner members for “costs” that the
association never incurred and will never be obligated to pay, or excessive fees beyond what the
homeowner pays.. Plaintiff alleges Keystone is a debt collector and has violated the following
provisions of the FDCPA:

27
28
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1

a. Falsely representing the nature, character and amount of the debt, in violation of

2

§1692e(2)(A);

3

b. Threatening to take an action that could not legally be taken or was not intended to

4

be taken in violation of § 1692e(5);

5

c. Using false representations or deceptive means to collect or attempt to collect a

6

debt in violation of § 1692e(10); and

7

d. Collecting amounts not expressly authorized by the agreement creating the debt

8

and/or not permitted by law in violation of § 1692f(1).

9

102.

Miner alleges, on information and belief, Keystone and certain DOE defendants

10

breached, severed, exceeded, and failed their fiduciary duty and or relationship when they failed to

11

follow law, abide by the statutory requirements of Davis Stirling Act, State and Federal debt

12

collection law, and then illegally used the association’s funds, and engaged the association’s

13

attorney, who willingly aided and abetted in assisting in attempting to cloak and conceal the

14

management company’s own errors; then to falsely prosecute Miner, wilfully inflict financial harm,

15

all to cover up their own abusive collection methods and errors; all not incidental to any bona fide

16

fiduciary obligation.

17
18
19

103.

As a result of Defendant’s violations of the FDCPA, Plaintiff has suffered damages.

104.

Plaintiff therefore seeks damages incurred including, but not limited to, incidental

expenses, consequential expenses and attorneys fees, and statutory fines all subject to proof.

20
FIFTH CAUSE OF ACTION

21

NEGLIGENCE

22

(Against All Defendants & Does 1 - 50)

23
24
25

105.

Plaintiff realleges and incorporates by reference into this paragraph as though fully set

forth herein, paragraphs 1-104, inclusive, of the complaint.

26
27
28

32

Complaint for Damages

1

106.

Plaintiff is informed and believes and based thereon alleges each of the following

2

defendants owed a duty of care to Plaintiff, breached that duty, there was a close connection the

3

breach and Plaintiff’s damages, and Plaintiff suffered an actual loss of some nature because of the

4

negligent acts.

5

107.

Plaintiff alleges Huntington was negligent by it’s failures and violations including at

6

least the following: 1) failed to send invoices, 2) failed to send documents to primary and secondary

7

address, 3) failed to accept partial payments, 4) failed to apply partial payments to the member’s

8

assessments first, 5) failed to send an Itemized Statement of Charges with the Notice of Delinquent

9

Assessment, 6) failed to record the proper Itemized Statement of Charges with the proper Notice of

10

Delinquent Assessment, 7) failed to remove the defective lien, 8) failed to remove the charges

11

created because of the lien, 9) sued Plaintiff in Small Claims court in violation of Statute, 10) billed

12

Plaintiff for false, unrelated, and excessive attorney fees and charges, 11) allowed it’s agent to place

13

un-awarded attorney fees on Plaintiff’s ledger, 12) allowed agent to run-a-muck and create thousands

14

of dollars in unnecessary fees that it then charged to Plaintiff.

15

108.

Plaintiff alleges Keystone was negligent by it’s failures and violations including at

16

least the following: 1) failed to send documents to primary and secondary address, 2) failed to send

17

an Itemized Statement of Charges with the Notice of Delinquent Assessment, 3) failed to record the

18
19
20
21
22
23
24
25
26
27
28

proper Itemized Statement of Charges with the proper Notice of Delinquent Assessment, 4) failed to
remove the defective lien, 5) failed to remove the charges created because of the lien, 6) sued
Plaintiff in Small Claims court in violation of Statute, 7) billed Plaintiff for false, unrelated, and
excessive attorney fees and charges, 8) allowed it’s employee to place un-awarded attorney fees on
Plaintiff’s ledger, 9) allowed employee to run-a-muck and create thousands of dollars in unnecessary
fees that it then charged to Plaintiff.
109.

Plaintiff alleges Laine as President of Huntington and Kuck as Treasurer were

negligent by their failures as Directors who could have and should have stopped this abuse. By
failing to end the abuse and violations and allowing it to continue for years after Plaintiff informed
them by letter, they effectively were participants in the cause and effect of Huntington’s, Action’s,
33
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1

Feldsott’s and Keystone’s abuses including the following: 1) failed to send invoices, 2) failed to send

2

documents to primary and secondary address, 3) failed to accept partial payments, 4) failed to apply

3

partial payments to the member’s assessments first, 5) failed to send an Itemized Statement of

4

Charges with the Notice of Delinquent Assessment, 6) failed to record the proper Itemized Statement

5

of Charges with the proper Notice of Delinquent Assessment, 7) failed to remove the defective lien,

6

8) failed to remove the charges created because of the lien, 9) sued Plaintiff in Small Claims court in

7

violation of Statute, 10) billed Plaintiff for false, unrelated, and excessive attorney fees and charges,

8

11) allowed it’s agent to place un-awarded attorney fees on Plaintiff’s ledger, 12) allowed agent to

9

run-a-muck and create thousands of dollars in unnecessary fees that it then charged to Plaintiff.

10

Plaintiff also alleges Laine’s negligence in signing an “illegal” collection contract with collection

11

agent Feldsott and Less, which allowed Feldsott to pay itself from Plaintiff’s assessment payments

12

contrary to law, and to make controlling decisions refusing “partial payments” contrary to law.

13

Plaintiff also alleges Laine is negligent for failing to notify members of the association he could not

14

control his own finances and filed and completed a Chapter 7 Bankruptcy, thus not being fit to run a

15

$90,000 per month Corporation. Plaintiff alleges Mr. Laine was “not up to the job” of making wise

16

and beneficial decisions affecting the 450 owners in the association and the $90,000 per month

17

income of the hard working owners. Plaintiff also contends additional members of the Board have

18
19
20
21
22
23
24
25
26

failed to inform owners of relevant information making them questionable, decision-making, Board
members.
110.

Plaintiff alleges Chayra was negligent by his failures and violations including at least

the following: 1) failure to properly serve Plaintiff with the Summons and Complaint, 2) filing a
false proof of service with the Court under penalty of perjury.
111.

Plaintiff alleges Diann and Barr were negligent by the failures and violations including

at least the following: 1) failure to properly serve Plaintiff with the Summons and Complaint,
placing the Summons and Complaint in a mail box, in public, in front of an office, 2) filing a false
proof of service with the Court stating under penalty of perjury she, as an agent of Barr’s business,

27
28
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1

had served Plaintiff personally, 3) invading the privacy of the Miner family through surveillance, 4)

2

illegally running background checks on Miner, and his wife through investigative data services.

3

112.

Plaintiff alleges Cary Treff, President, CEO of Keystone, a Licensed Real Estate

4

Broker, and Certified Public Accountant was negligent by allowing his “professional management

5

company” to fail and create violations including at least the following: 1) failed to send documents to

6

primary and secondary address, 2) failed to send an Itemized Statement of Charges with the Notice

7

of Delinquent Assessment, 3) failed to record the proper Itemized Statement of Charges with the

8

proper Notice of Delinquent Assessment, 4) failed to remove the defective lien, 5) failed to remove

9

the charges created because of the lien, 6) sued Plaintiff in Small Claims court in violation of Statute,

10

7) billed Plaintiff for false, unrelated, and excessive attorney fees and charges, 8) allowed it’s

11

employee to place un-awarded attorney fees on Plaintiff’s ledger, 9) allowed employee to run-a-

12

muck and create thousands of dollars in unnecessary fees that it then charged to Plaintiff.

13

Additionally, Plaintiff personally wrote Mr. Treff to make certain he was aware of the violations. On

14

information and belief Mr. Treff did nothing to stop the continuing harassment, wilful, and malicious

15

property management and debt collection acts by his employees. All harm to Miner was easily

16

foreseeable under the circumstances.

17
18
19

113.

As a result of Defendant’s violations of law Plaintiff has suffered damages.

114.

Plaintiff therefore seeks damages incurred including, but not limited to, incidental

expenses, consequential expenses and attorneys fees, all subject to proof.

20
SIXTH CAUSE OF ACTION

21

PROFESSIONAL NEGLIGENCE

22

(Against Defendant Keystone & Does 1 - 50)

23
24
25
26
27
28

115.

Plaintiff realleges and incorporates by reference into this paragraph as though fully set

forth herein, paragraphs 1-114, inclusive, of the complaint.
116.

Keystone was and at all relevant times a professional management company and

conducted itself as such during all relevant times alleged above.
35
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1
2
3

117.

Plaintiff was in privity of contract and/or a third party beneficiary of the contract

between the Association and Keystone signed on April 30, 2013.
118.

At all relevant times Keystone was imbued with the duty of a professional

4

management company to use such skill, prudence and diligence as other members of the

5

management profession commonly possess and exercise such as not to cause harm to Plaintiff in any

6

capacity, either as a victim of Keystone’s virulent and negligent collection efforts, or it’s failure as a

7

debt collector, and or management company in it’s contract with the owners association, who

8

Plaintiff is a member, and has been damaged by excessive fees, costs, and excess attorney fees never

9

collected, but charged to the association based on Keystone’s management and debt collection

10

recommendations..

11

119.

In conducting itself as alleged herein Keystone negligently breached that duty.

12

120.

Keystone’s breach of its duty to plaintiff was the direct, proximate and legal cause

13
14
15

of the damages suffered by plaintiff.
121.

Plaintiff therefore seeks damages incurred including, but not limited to, incidental

expenses, consequential expenses, and attorney’s fees, all subject to proof.

16
SEVENTH CAUSE OF ACTION

17

ABUSE OF PROCESS

18

(Against Chayra, Robertson & Does 1 - 50)

19
20
21
22
23
24
25
26
27
28

122.

Plaintiff realleges and incorporates by reference into this paragraph as though fully set

forth herein, paragraphs 1-121, inclusive, of the complaint.
123.

When defendants Chayra and Diann gutter served summons and complaints upon

plaintiff as alleged above they did so as agents for the other defendants in this action.
124.

Said complaints were illegal and filed and served illegally for no other purpose than to

deny plaintiff his due process under the law and be able to effectively advocate his position vis a vis
defendants’ misconduct as alleged above.
125.

Defendants misconduct was not only motivated by said ulterior purposes but was
36
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1

willful conduct in the use of process not proper in the regular conduct of the proceedings.
126.

2
3

by plaintiff whose damages accrued in and around 2013.
127.

4
5

Defendants’ misconduct was the direct, proximate and legal cause of damages suffered

Plaintiff therefore seeks damages incurred including, but not limited to, incidental

expenses, consequential expenses, special and general damages, all subject to proof.

6
7

EIGHTH CAUSE OF ACTION

8

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

9

(Against All Defendants & Does 1 - 50)
128.

10
11

forth herein, paragraphs 1-127, inclusive, of the complaint.
129.

12
13

Plaintiff realleges and incorporates by reference into this paragraph as though fully set

Defendants’ conduct as herein above described was extreme and outrageous with a

reckless disregard of the probability of causing, emotional distress.

14

130.

Plaintiff suffered severe and extreme emotional distress.

15

131.

Plaintiff suffered severe and extreme emotional distress and was actually and

16

proximately caused by the defendants’ outrageous and wilful conduct.
132.

17
18

Plaintiff therefore seeks damages incurred including, but not limited to, incidental

expenses, consequential expenses, special and general damages, all subject to proof.

19
NINTH CAUSE OF ACTION

20

AIDING AND ABETTING

21

(Against All Defendants & Does 1 - 50)

22
133.

23
24

forth herein, paragraphs 1-132, inclusive, of the complaint.
134.

25
26
27
28

Plaintiff realleges and incorporates by reference into this paragraph as though fully set

Defendants conduct as herein above described was committed by defendants with the

//
//
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1

knowledge that their conduct was tortious and would cause hann to plaintiff. In so doing defendants

2

and each of them knowingly assisted each other in causing plaintiff to suffer the machinations and

3

processes that forced him to defend himself against defendants' illegal activities.

4

135.

5

illegal activities.

6

136.

7

Plaintiff has suffered damages as a direct, legal and proximate result of defendants'

Plaintiff therefore seeks damages incurred including, but not limited to, incidental

expenses, consequential expenses, special and general damages, all subject to proof.

8
9

Wherefore Plaintiff Prays for Relief as Follows:

10
11

Causes of Action One through Six:

12

1. For damages according to proof; but not less than $100,000 per defendant

13

2. For interest on the sum of damages at the legal rate;

14

3. For costs of suit and attorneys fees herein incurred; and,

15

4. For such other and further relief as allowed by law.

16

17
18
19
20
21
22
23

Causes of Action Six through Nine:
1. For damages according to proof; but not less than $100,000 per defendant
2. For interest on the sum of damages at the legal rate;
3. For costs of suit herein incurred; and,
4. For such other and further relief as allowed by law.

Dated: September 30, 2014

24

25

26
27
28
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1
2
3

Joseph C. Rosenblit (Bar No. 131663)
LAW OFFICE OF JOSEPH C. ROSENBLIT
1370 N. Brea Blvd. Suite 235
Fullerton, CA 92835
877-475-7065

4
5

Appearing for Defendant
Joseph A. Miner, Trustee of JM Trust

6
7
SUPERIOR COURT OF THE STATE OF CALIFORNIA
8
ORANGE COUNTY SUPERIOR COURT- CENTRAL JUSTICE CENTER

9
10

Joseph A. Miner, Trustee of JM Trust,

Case No.: 30-2014-00748493-CU-CO-CJC

11

Plaintiffs,

NOTICE OF Certificate of ADR Compliance. Civil
Code §5950 (old §1369.560).

12

vs.

13

HUNTINGTON CONTINENTAL
TOWN HOUSE ASSOCIATION, INC, a
California non-profit mutual benefit
corporation, RUSTAN LAINE, in his
capacity as President of Huntington
Continental, MYRA KUCK, in her
capacity as Treasurer of Huntington
Continental, KEYSTONE PACIFIC
PROPERTY MANAGEMENT, INC., a
California corporation.; CAREY TREFF,
in his capacity as President and CEO of
Keystone, ARTURO CHAYRA, an
individual; DIANN ROBERTSON, an
individual; RICHARD BARR, an
individual; and DOES 1 to 50, Inclusive,

14
15
16
17
18
19
20

Defendants.

21
22
23
24
25
26

TO THE COURT AND TO ALL PARTIES HEREIN AND THEIR ATTORNEYS
OF RECORD:
This is Plaintiff Joseph A. Miner Certificate of ADR Compliance. On or about August 16,
2013 Huntington Continental sent Plaintiff a Notice of Delinquent Assessment (pre-lien notice).

27
28

1

1

Miner responded to the Board of directors and requested mediation and if that did not work,

2

Alternate Dispute Resolution. James Harkins, Huntington’s attorney responded and “ordered” Miner

3

to a meeting without regard for his personal schedule. Miner declined. A mediation was later

4

scheduled at Polly’s Pies in Huntington Beach with Board members no resolution was accomplished.

5

On or about December 3, 2013 Miner informed Brittany Bennett he was ready to schedule

6

ADR. Brittany Bennett then directed Miner to talk directly with James Harkins, the attorney for

7

Huntington, and provided his email. Miner believed this was a little strange as Miner was

8

represented by an attorney and the association knew Miner was represented by an attorney. However,

9

in an effort to quickly resolve the issues Miner decided that he would talk directly to Mr. Harkins via

10
11

email since everything would be memorialized.
The monetary issues at that time were about $500, less than two hours Mr. Harkins billing

12

rate. Mr. Harkins immediately informed Miner he would be charging him “pre-litigation” attorney

13

fees. Harkins then directed Miner to some of the most expensive mediation purveyors in town.

14

Several attempts were made to set a meeting but it was Christmastime, Miner could not

15

change the fact that it was Christmastime. Mr. Harkins last email was that he “may” set up a meeting

16

on or about December 23rd. Mr. Harkins never set up that meeting or contacted Miner stating he did

17

set it up. Miner, in subsequent emails informed Harkins that he would meet any time to set up a

18
19
20
21
22
23
24

meeting and resolve the issues. Miner contacted Harkins after Christmas asking him about ADR.
Harkins NEVER asked Miner or queried Miner about ADR again. Harkins never offered to complete
ADR after Christmas. Miner believed he played his part in attempting ADR, he could not forced the
association to meet and complete ADR.
Plaintiff Joseph Miner believes he did what he could to attempt to complete ADR. While
officially ADR was never completed, Miner certifies he attempted ADR and it was the association’s
attorney who never completed the requirement. Miner contends ADR has been satisfied.

25
26
27
28

Dated: October 13, 2014

// Joseph C. Rosenblit //
___________________________
Joseph C. Rosenblit, Attorney
2

SUPERIOR COURT OF CALIFORNIA
COUNTY OF ORANGE

ALTERNATIVE DISPUTE RESOLUTION (ADR)
INFORMATION PACKAGE
NOTICE TO PLAINTIFF(S) AND/OR CROSS-COMPLAINANT(S):
Rule 3.221(c) of the California Rules of Court requires you to serve a copy of the ADR
Information Package along with the complaint and/or cross-complaint.
California Rules of Court – Rule 3.221
Information about Alternative Dispute Resolution (ADR)
(a) Each court shall make available to the plaintiff, at the time of filing of the complaint, an
ADR Information Package that includes, at a minimum, all of the following:
(1) General information about the potential advantages and disadvantages of ADR and
descriptions of the principal ADR processes.
(2) Information about the ADR programs available in that court, including citations to any
applicable local court rules and directions for contacting any court staff responsible for
providing parties with assistance regarding ADR.
(3) Information about the availability of local dispute resolution programs funded under the
Dispute Resolutions Program Act (DRPA), in counties that are participating in the DRPA.
This information may take the form of a list of the applicable programs or directions for
contacting the county’s DRPA coordinator.
(4) An ADR stipulation form that parties may use to stipulate to the use of an ADR process.
(b) A court may make the ADR Information Package available on its Web site as long as paper
copies are also made available in the clerk’s office.
(c) The plaintiff must serve a copy of the ADR Information Package on each defendant along
with the complaint. Cross-complainants must serve a copy of the ADR Information Package on
any new parties to the action along with the cross-complaint.
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF ORANGE
ADR Information
Introduction.
Most civil disputes are resolved without filing a lawsuit, and most civil lawsuits are resolved without a trial.
The courts and others offer a variety of Alternative Dispute Resolution (ADR) processes to help people
resolve disputes without a trial. ADR is usually less formal, less expensive, and less time-consuming than
a trial. ADR can also give people more opportunity to determine when and how their dispute will be
resolved.
BENEFITS OF ADR.
Using ADR may have a variety of benefits, depending on the type of ADR process used and the
circumstances of the particular case. Some potential benefits of ADR are summarized below.
Save Time. A dispute often can be settled or decided much sooner with ADR; often in a matter of
months, even weeks, while bringing a lawsuit to trial can take a year or more.
Save Money. When cases are resolved earlier through ADR, the parties may save some of the money
they would have spent on attorney fees, court costs, experts' fees, and other litigation expenses.
Increase Control Over the Process and the Outcome. In ADR, parties typically play a greater role in
shaping both the process and its outcome. In most ADR processes, parties have more opportunity to tell
their side of the story than they do at trial. Some ADR processes, such as mediation, allow the parties to
fashion creative resolutions that are not available in a trial. Other ADR processes, such as arbitration,
allow the parties to choose an expert in a particular field to decide the dispute.
Preserve Relationships. ADR can be a less adversarial and hostile way to resolve a dispute. For
example, an experienced mediator can help the parties effectively communicate their needs and point of
view to the other side. This can be an important advantage where the parties have a relationship to
preserve.
Increase Satisfaction. In a trial, there is typically a winner and a loser. The loser is not likely to be
happy, and even the winner may not be completely satisfied with the outcome. ADR can help the parties
find win-win solutions and achieve their real goals. This, along with all of ADR's other potential
advantages, may increase the parties' overall satisfaction with both the dispute resolution process and the
outcome.
Improve Attorney-Client Relationships. Attorneys may also benefit from ADR by being seen as
problem-solvers rather than combatants. Quick, cost-effective, and satisfying resolutions are likely to
produce happier clients and thus generate repeat business from clients and referrals of their friends and
associates.
DISADVANTAGES OF ADR.
ADR may not be suitable for every dispute.
Loss of protections. If ADR is binding, the parties normally give up most court protections, including a
decision by a judge or jury under formal rules of evidence and procedure, and review for legal error by an
appellate court.
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Less discovery. There generally is less opportunity to find out about the other side’s case with ADR
than with litigation. ADR may not be effective if it takes place before the parties have sufficient
information to resolve the dispute.
Additional costs. The neutral may charge a fee for his or her services. If a dispute is not resolved
through ADR, the parties may have to put time and money into both ADR and a lawsuit.
Effect of delays if the dispute is not resolved. Lawsuits must be brought within specified periods of
time, known as statues of limitation. Parties must be careful not to let a statute of limitations run out while
a dispute is in an ADR process.
TYPES OF ADR IN CIVIL CASES.
The most commonly used ADR processes are arbitration, mediation, neutral evaluation and settlement
conferences.
Arbitration. In arbitration, a neutral person called an "arbitrator" hears arguments and evidence from
each side and then decides the outcome of the dispute. Arbitration is less formal than a trial, and the rules
of evidence are often relaxed. Arbitration may be either "binding" or "nonbinding." Binding arbitration
means that the parties waive their right to a trial and agree to accept the arbitrator's decision as final.
Generally, there is no right to appeal an arbitrator's decision. Nonbinding arbitration means that the
parties are free to request a trial if they do not accept the arbitrator's decision.
Cases for Which Arbitration May Be Appropriate. Arbitration is best for cases where the parties
want another person to decide the outcome of their dispute for them but would like to avoid the
formality, time, and expense of a trial. It may also be appropriate for complex matters where the
parties want a decision-maker who has training or experience in the subject matter of the dispute.
Cases for Which Arbitration May Not Be Appropriate. If parties want to retain control over how
their dispute is resolved, arbitration, particularly binding arbitration, is not appropriate. In binding
arbitration, the parties generally cannot appeal the arbitrator's award, even if it is not supported by the
evidence or the law. Even in nonbinding arbitration, if a party requests a trial and does not receive a
more favorable result at trial than in arbitration, there may be penalties.
Mediation. In mediation, an impartial person called a "mediator" helps the parties try to reach a mutually
acceptable resolution of the dispute. The mediator does not decide the dispute but helps the parties
communicate so they can try to settle the dispute themselves. Mediation leaves control of the outcome
with the parties.
Cases for Which Mediation May Be Appropriate. Mediation may be particularly useful when
parties have a relationship they want to preserve. So when family members, neighbors, or business
partners have a dispute, mediation may be the ADR process to use. Mediation is also effective when
emotions are getting in the way of resolution. An effective mediator can hear the parties out and help
them communicate with each other in an effective and nondestructive manner.
Cases for Which Mediation May Not Be Appropriate. Mediation may not be effective if one of the
parties is unwilling to cooperate or compromise. Mediation also may not be effective if one of the
parties has a significant advantage in power over the other. Therefore, it may not be a good choice if
the parties have a history of abuse or victimization.
Neutral Evaluation. In neutral evaluation, each party gets a chance to present the case to a neutral
person called an "evaluator." The evaluator then gives an opinion on the strengths and weaknesses of
each party's evidence and arguments and about how the dispute could be resolved. The evaluator is
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often an expert in the subject matter of the dispute. Although the evaluator's opinion is not binding, the
parties typically use it as a basis for trying to negotiate a resolution of the dispute.
Cases for Which Neutral Evaluation May Be Appropriate. Neutral evaluation may be most
appropriate in cases in which there are technical issues that require special expertise to resolve or
the only significant issue in the case is the amount of damages.
Cases for Which Neutral Evaluation May Not Be Appropriate. Neutral evaluation may not be
appropriate when there are significant personal or emotional barriers to resolving the dispute.
Settlement Conferences. Settlement conferences may be either mandatory or voluntary. In both types
of settlement conferences, the parties and their attorneys meet with a judge or a neutral person called a
"settlement officer" to discuss possible settlement of their dispute. The judge or settlement officer does
not make a decision in the case but assists the parties in evaluating the strengths and weaknesses of the
case and in negotiating a settlement. Settlement conferences are appropriate in any case where
settlement is an option. Mandatory settlement conferences are often held close to the date a case is set
for trial.
ADDITIONAL INFORMATION.
In addition to mediation, arbitration, neutral evaluation, and settlement conferences, there are other types
of ADR, including conciliation, fact finding, mini-trials, and summary jury trials. Sometimes parties will try
a combination of ADR types. The important thing is to try to find the type or types of ADR that are most
likely to resolve your dispute.
To locate a dispute resolution program or neutral in your community:
 Contact the California Department of Consumer Affairs, Consumer Information Center, toll free,
1-800-852-5210
 Contact the Orange County Bar Association at (949) 440-6700
 Look in the telephone directories under “Arbitrators” or “Mediators”
Free mediation services are provided under the Orange County Dispute Resolution Program Act (DRPA)
For information regarding DRPA, contact:
 Community Service Programs, Inc. (949) 250-4058
 Orange County Human Relations (714) 834-7198
For information on the Superior Court of California, County of Orange court ordered arbitration program,
refer to Local Rule 360.
The Orange County Superior Court offers programs for Civil Mediation and Early Neutral Evaluation
(ENE). For the Civil Mediation program, mediators on the Court’s panel have agreed to accept a fee of
$300 for up to the first two hours of a mediation session. For the ENE program, members of the Court’s
panel have agreed to accept a fee of $300 for up to three hours of an ENE session. Additional
information on the Orange County Superior Court Civil Mediation and Early Neutral Evaluation (ENE)
programs is available on the Court’s website at www.occourts.org.
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FOR COURT USE ONLY

ATTORNEY OR PARTY WITHOUT ATTORNEY (Name & Address):

Telephone No.:
E-Mail Address (Optional):
ATTORNEY FOR (Name):

Fax No. (Optional):
Bar No:

SUPERIOR COURT OF CALIFORNIA, COUNTY OF ORANGE
JUSTICE CENTER:
 Central - 700 Civic Center Dr. West, Santa Ana, CA 92701-4045
 Civil Complex Center - 751 W. Santa Ana Blvd., Santa Ana, CA 92701-4512
 Harbor-Laguna Hills Facility – 23141 Moulton Pkwy., Laguna Hills, CA 92653-1251
 Harbor – Newport Beach Facility – 4601 Jamboree Rd., Newport Beach, CA 92660-2595
 North – 1275 N. Berkeley Ave., P.O. Box 5000, Fullerton, CA 92838-0500
 West – 8141 13th Street, Westminster, CA 92683-0500

PLAINTIFF/PETITIONER:
DEFENDANT/RESPONDENT:

ALTERNATIVE DISPUTE RESOLUTION (ADR) STIPULATION

CASE NUMBER:

Plaintiff(s)/Petitioner(s),

and defendant(s)/respondent(s),

agree to the following dispute resolution process:
Mediation
Arbitration (must specify code)
Under section 1141.11 of the Code of Civil Procedure
Under section 1280 of the Code of Civil Procedure
Neutral Case Evaluation
The ADR process must be completed no later than 90 days after the date of this Stipulation or the date the case
was referred, whichever is sooner.
I have an Order on Court Fee Waiver (FW-003) on file, and the selected ADR Neutral(s) are eligible to provide
pro bono services.
The ADR Neutral Selection and Party List is attached to this Stipulation.
We understand that there may be a charge for services provided by neutrals. We understand that participating in
an ADR process does not extend the time periods specified in California Rules of Court rule 3.720 et seq.
Date:
(SIGNATURE OF PLAINTIFF OR ATTORNEY)

(SIGNATURE OF PLAINTIFF OR ATTORNEY)

(SIGNATURE OF DEFENDANT OR ATTORNEY)

(SIGNATURE OF DEFENDANT OR ATTORNEY)

Date:

ALTERNATIVE DISPUTE RESOLUTION (ADR) STIPULATION
Approved for Optional Use
L1270 (Rev. January 2010)

California Rules of Court, rule 3.221

